
Dr. of Laws Ari-Matti NUUTILA

Legal Consultant for UNODC

United Nations Office on Drugs and Crime, Vienna (Austria)

Skanör (Sweden)

Email law.nuutila@gmail.com

https://sites.google.com/site/arimattinuutila

http://www.facebook.com/arimatti.nuutila 

Tel. +46 70 87 77 551, skype ari-matti.nuutila 

Corporate Criminal Liability in the 
European Union

Peking University Law School
Beijing (P. R. China), 7 November 2013



 A rather new instrument

 The UK 1925; the Netherlands 1976; Sweden 
1987; France 1994; Finland 1995; Denmark 1996; 
Belgium 1999; Italy 2001; Poland 2003; Romania 
2006; Spain 2010; the Czech Rep. 2012.

 Quasi-criminal liability on Germany

 Due diligence and compliance program have 
relevance

 There is no corporal intent to commit an offence

 Compliance program is a defence

1. Introduction



 It is at least mitigating the punishment

 Or it has impact on decisions to prosecute and 
punish.

 Mitigation by cooperating with the authorities

 Penalties

 Fine is the most common, even so high as to put 
the corporate entity out of business

 Ban from public procurement tenders

 Also dissolution (France and Spain)

 Uniformity of sanctioning missing

1. Introduction (cont.)



 Lisbon Treaty 2009 provides for EU a new 
framework for criminal legislation concerning 
minimum rules for certain economic crimes

 Money laundering; money forgery; corruption; 
computer crime; organized crime; terrorism; 
trafficking of humans, narcotics and weapons; 
abuse of women and children

 Proposed directive against insider dealing and 
market manipulation

1. Introduction (cont.)



 Usually a broad definition

 All legal persons, both private and public

 Unless “exercising public authority” (Finland) or 
“public authority in the exercise of business 
activities” (Sweden)

 If the offender identifies with the corporal entity 
(family business) waiving of punishment of the 
corporal entity usually prevents sanction 
cumulating

2. Which corporal entities?



 Any offences (Belgium, France, Denmark, 
Sweden; Luxembourg, the Netherlands, Slovak 
Rep., the UK; Romania) 

 With the exception of “personal” offences in 
nature, or

 Offences for which imprisonment is the only 
punishment are excluded (UK)

3. Which crimes?



 Limited number of offences (Italy, Spain, 
Poland, Finland, the Czech Rep.)

 Environmental offences; money laundering; 
corruption; fraud; accounting; rigging of tenders; 
security markets; computer crimes; obstruction 
of justice; human trafficking

 Negligent manslaughter (Italy)?

 Work safety (Finland)?

 Fiscal crimes and cumulative sanctions?

3. Which crimes? (cont.)



 A criminal offence is committed on behalf of the 
corporal entity, in its interest or is intrinsically 
linked to it (vicarious liability) (Belgium, 
Denmark, the UK)

 Broad interpretation (truck driver in a road 
accident) (Denmark; Sweden)

 Not if the company could not have prevented 
the crime

4. Connection between offender and 
corporation



 Crime committed by its statutory body or other 
persons acting on its behalf (identification 
principle, the UK)

 Even on a basis of negligence resulting from 
careless or defective organization of the 
company, even if the fault cannot be attributed to 
a representative (Finland, France)

 The negligence must have at least increased the 
risk of the offence (Finland)

4. Connection between offender and 
corporation (cont.)



 Not for criminal acts of employees committed 
outside the scope of their professional duties 
(Belgium)

 Not for criminal acts in the offender’s own or 
third party’s interest (Italy)

 Not for crimes against the “will” of the 
company if the employee tries to “rescue” the 
company with an offence (Finland)

4. Connection between offender and 
corporation (cont.)



 Only the corporation is prosecuted (anonymous 
guilt)

 There is no need to identify the physical person 
in charge of the offence (Denmark, the UK)

 Anonymous guilt as a secondary form of 
responsibility, if the offender cannot be found, is 
dead, the offence is “extinct” etc. (Italy, Finland)

 The corporate entity and the offender are 
usually prosecuted in the same process, but 
corporate liability does not automatically result 
in personal liability of its directors

5. Relationship between the liability of a 
corporation and its officer



 The corporate entity is prosecuted first and the 
directors maybe thereafter (the Czech Rep., the 
Netherlands)

 The corporate entity is liable for damages and 
forfeiture

 Sometimes joint responsibility of fines convicted 
to the employee (Belgium)

 The company cannot claim for damages from the 
employee (Finland)

5. Relationship between the liability of a 
corporation and its officer (cont.)



 Fines 

 No upper limit (the UK, Denmark, the Czech 
Rep.)

 Counted from imprisonment (Belgium) or 
individual fines (Italy 1,5 MEUR, France 1,875 
MEUR; Luxembourg 12,5 MEUR)

 Counted from turnover (Austria 1%)

 Fixed maximum (Romania 0,48 MEUR; Belgium 
0,76 MEUR; Finland 0,85 MEUR; Germany 1,0 
MEUR, Poland 1,2 MEUR; Sweden 1,2 MEUR; 
the Slovak Rep. 1,6 MEUR)

6. Sanctions



 Only fines (Germany, Austria, Finland, Sweden, 
Denmark)

 Wide pallet of  various sanctions (esp. Italy, 
Spain, France and EU legal instruments)

 Prohibition to public procurement tenders

 Prohibition on accepting subsidies

 Prohibition of activities

 Dissolution of the corporate entity (France, the 
Czech Rep.)

 Judicial supervision for max 5 years (France)

6. Sanctions (cont.)



 Closure of premises up to 5 years (France, Spain)

 Publication of the judgment (France, Italy)

 Implementation of compliance programs (USA)

 Deprivation of the profits compulsory

 Compensation of damages

 The corporal entity has a right to collect damages 
from board of directors, not from lower level 
employees

6. Sanctions (cont.)



 Affects all stages

 There is no “corporal intent” to commit an 
offence

 Compliance program is a defence

 Waiving of prosecuting and punishing

 Mitigating the punishment

 Also after the offence and after investigation

 Also ineffective compliance program

7. Compliance program



 “Effective remorse” (prevented the detriment 
effects; reported the crime when the effects 
could still be prevented); not applied in 
corruption

 Voluntary disclosure of the offence

 Early acceptance of guilt

 Compensation of the victims

8. Cooperation with the authorities



 Unusual cumulative sanctions (damages, 
forfeiture, administrative sanctions)

 The offender identifies with the corporate entity

 The financial standing of the corporate entity

 The degree of the breach of corporate duties

 The seriousness of the offence

 The status of the perpetrator in the corporate 
entity

 Methodical nature; organized crime; against 
remuneration; criminal history

9. Sentencing guidelines



Offence Individuals 
convicted

Corporations 
convicted

% Average 
corporate fine

Work safety 1204 129 11 6 421 EUR

Environment 214 12 6 48 583 EUR

Business espionage 16 5 31 24 600 EUR

Insider trading etc. 15 4 27 54 000 EUR

10. Corporate fines in Finland 2006 – 2011 in 
courts of first instance
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