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1 Lecture at the seminar �General Principles of the Law of Obligations�, Faculty of
Law, University of Turku 27 and 28 February 2002. The lecture was given in
Norwegian. Presenting Nordic law in English is difficult, especially when the subject is
strongly influenced by the Roman-German tradition, as is the case here. Often the point
is to find descriptive terms that are not common in Anglo-American law.
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Kåre Lilleholt

Norway: Contract Law and Contract
Legislation1

1. Introduction

The Finnish �general principles� contain a flavour of mystery for jurists from
other Nordic countries. We are not sure whether we know what these general
principles really mean. Not without envy we suspect that there may be an entire
literature about general principles replete with Finnish sisu and power of
thought in a language that we cannot understand � a kind of Kalavala sampo
furnishing Finnish jurists with sharp analytical tools and profound thought.
Gradually we become reconciled to the idea that the general principles
corresponds to the general parts of the different areas of law, and so we think we
know where we are.

For decades textbooks dealing with the general law of obligations � or
the general part of the law of obligations � were mandatory in the law curricula
in Norway. The second edition of Carl Jacob Arnholm�s textbook was published
in 1974,2 and the fifth edition of Per Augdahl�s Den norske obligasjonsretts
almindelige del (General Part of the Norwegian Law of Obligations) appeared
in 1978 (Oslo). Today the law of obligations is not part of the curriculum of the
Norwegian law faculties. Contract law and the law of monetary obligations have
replaced it. But the law of obligations has not entirely vanished; in Norway
Viggo Hagstrøm, among others, is a keeper of the tradition.3
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4 An up-to-date outline of the discussion is found in Jens Schovsbo:
Immaterialretsaftaler (Intellectual Property Contracts), Copenhagen 2001, p. 9�27; see
also Viggo Hagstrøm in Ugeskrift for Retsvæsen B (Copenhagen) 2001 p. 349�351.
5 Frederik Stang: Av kontraktsrettens spesielle del (From the special part of
contract law), published by Erik Solem, Oslo 1942 p. 39 (my translation).
6 A criticized deviation from CISG art. 79 was dealt with when the Consumer
Sales of Goods Act was enacted spring 2002.

The general law of obligations as an academic discipline has been a
matter of dispute in the Nordic countries.4 There have been different views as to
the value of approaching law from this angle. Also the purpose of such studies
has been discussed. At first glance the central issue seems to be how to write
textbooks and treatises, but underlying this issue is the more complex question
of what the law is and should be.

Norway has introduced several new acts on contract law in recent
years. To some extent this contract legislation is based on a uniform systematic
approach as well as a uniform use of legal concepts. The system and the
concepts are not entirely traditional, and the rules may also differ from what was
regarded earlier as the law. The question then is if and how the discussion on the
general law of obligations, or � more narrowly � the general law of contract, is
affected by this new legislation.

Here I will first give a short presentation of the new legislation and
then discuss what a general law of obligations or a general law of contract
should be and should not be.

2. Brief presentation of the new contract legislation

The Nordic Sale of Goods Acts from the early part of the 20th century
dominated the treatises on the general law of obligations. That was also the case
in Norway. Fredrik Stang, one of the fathers of the Norwegian Sale of Goods
Act � acts did not have mothers at that time � once said: �In contract law the
law of sales has been the prime mover. It has been the pace setter and created
the development.�5 To some extent the Sale of Goods Act also served as a
model for legislation for other types of contracts. Thus, elements from the Sale
of Goods Act could be found in the Norwegian Landlord and Tenants Act of
1939, partly as unsuccessful transcript. There was, however, hardly anything
that could be called a common model for legislation. The Sale of Goods Act
was more important as an inspiration for the unwritten background law. 

The new era came with the Sale of Goods Act of 1988. This act is
based on the Convention on Contracts for the International Sale of Goods
(CISG) of 1980: the convention was transformed into national law covering
mainly both national and international sales. The transformation was not ideal;
in some points there are unnecessary deviations from the convention,6 but on the
whole, it is an act modelled on the convention.
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Already a year later � in 1989 � a Consumer Crafts Services Act was
passed. That act covers contracts for work on real property and goods, ranging
from reparation of clocks to renovation of big buildings. Construction contracts
were not included. The Consumer Crafts Services Act is strongly influenced by
the Sale of Goods Acts, even though some adjustments had to be made.

The next act in this new family was the Sale of Real Estate Act. This
act has also been cast in the same mould as the Sale of Goods Act.

Another act was passed in 1997, this time on consumer construction
contracts � the Housing Construction Act. This act encompasses both the
construction contracts in the true sense and the mixed contracts on the sale of
real estate and house construction. The Sale of Goods Act was the model for
important sections of the Housing Construction Act.

An Act relating to site leases (1996) also has been influenced by the
Sale of Goods Act in several ways, but this is not so evident as in the case of the
Consumer Crafts Services Act and the Housing Construction Act.

The last of the acts that will be mentioned here is the Landlord and
Tenant Act of 1999. Much of the system, concepts and solutions are derived
from the Sale of Goods Act, as they are in the Consumer Crafts Services Act,
the Sale of Real Estate Act and the Housing Construction Act.

Hence there is now legislation covering important parts of the
traditional law of obligations: two acts on sale � one for goods and one for real
estate � two acts on work contracts and two acts on leases. As these acts in
many respects are based on the same model, it is obvious that they form a centre
of gravity in present Norwegian contract law.

It should, however, not be forgotten that there is contract legislation
that cannot readily be based on the Sale of Goods Act. The acts previously
mentioned all deal with contracts concerning corporeal objects where the
essential questions concerning defects and delay tend to have the same
fundamental elements. These rules could not easily be transferred to all other
types of contracts. In the Act relating to insurance contracts (1989) patterns
from the Sale of Goods Act are not present, as could also be expected. The same
applies to the Act relating to estate agency (1989), which includes regulations
on contracts between the estate agent and the client.  The Financial Contracts
Act (1999) could not be written using the Sale of Goods Acts as a model.
Transport legislation still lives its own life. On the other hand, in the Package
Tours Act � with roots in EU law �one can find wording and rules
corresponding to the Sale of Goods Act.

3. Law of obligations as a treatise on general legislation

In the Nordic countries a general law of obligations cannot be confined to the
presentation and discussion of general legislation applying to all or most
obligations or contracts. The Nordic countries do not have civil codes with
general parts and abstract and wide-reaching provisions. The situation is
different in countries where the system and many of the concepts are derived
from the code: in these countries the general parts are legal reality that jurists
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7 The background is the BGB § 463 (before 1. January 2002) about �zugesicherte
Eigenschaften�.

have to reckon with. Some general regulations, however, can be found: first and
foremost, the Nordic acts relating to conclusion of agreements, etc., in principle
common to all types of contracts. The same could be said for the legislation on
prescription (limitation of claims). For monetary obligations there is, at least in
Norway, a certain tension between the general regulations on interest on
overdue payments and the special regulations found in the contract acts. On the
other hand, general provisions are sometimes integrated in to special legislation:
one example concerns the general provisions on payment � form, time and place
�included in the Financial Contracts Act. In addition, there are other general
provisions found here and there, for example, in the law of procedure. However,
on the whole one has to admit that a general law of obligations only treating
general legislation would prove to be a rather meagre one in the Nordic
countries.

4. System and concepts

We should be cautious using a general discipline of law for the purpose of
establishing more or less firm systems and concepts.

Traditionally system and abstract concepts have been emphasised in
the general law of obligations. For the most part the inspiration comes from
continental, especially German law. In Germany legal scholars had their system
enacted in the Bürgerliches Gesetzbuch (BGB); in the Nordic countries the
scholars have � with some exceptions � been compelled to do the work without
help from the legislators. As a result, it can of course be at best a question of
finding academic or pedagogical systems and concepts without any binding
force, with the value of the system resting in the help it provides in
understanding rules derived from legislation, court practice and other sources of
law. A functional and well-considered system may be a good thing. The danger
with the traditional doctrine has sometimes been, however, that the system and
the concepts have taken control of the thought and supplanted the analysis of
interests and considerations behind the rules.

There are some examples of Roman law in German bottles lasting
longer in contract legislation than could be expected. One example is what
could be called the guaranteed conformity liability for damages.7 In the
traditional law of obligations one had to find a systematically correct
explanation of a possible basis for liability when specific goods did not conform
to the buyer�s justified expectations, typically where the sold object had hidden
defects. There could be no liability based on fault (negligence) if the seller was
in good faith. The seller had in principle not undertaken to deliver anything else
than the object in its actual condition. The resort was the guaranteed conformity
or rather the fiction of a guarantee. The buyer could claim damages when the
object lacked qualities that �must be regarded as undertaken� (�som maa ansees
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8 Lena Sisula-Tulokas is also critical: Felpåföljden prisavdrag (Price Reduction as
a Remedy for Defects), Helsinki 1990, especially p. 278.

tilsikrede� in the Norwegian Sale of Goods Act 1907). This led to numerous
examples of excellent legal scholarship.

According to the new contract legislation it is not difficult to find a
sold article defective when it does not conform to the buyer�s expectations. And
if the article is defective, the question of damages will depend on the so-called
control liability (or impediment rule: the seller is liable for direct loss if the non-
performance is not due to an impediment beyond his control, cf. CISG art. 79).
Of course the seller is free to commit himself to a stricter liability, for example,
in the form of a guarantee in so many words.  But that can be done
independently of legislation. In spite of all this, the rule of guaranteed
conformity is found both in the Norwegian Sale of Goods Act and in the
Landlord and Tenant Act. This is an unnecessary complication and could even
be confusing. The explanation probably is an exaggerated respect for the
traditional doctrine. Guaranteed conformity liability is not included in the sales
convention.

Another illustration of pandect law�s firm grip over legal thinking is
the rule of proportionate price reduction. As a remedy for defects the price
reduction shall be proportionate to the decrease in value, or as it is stated in the
Norwegian Sales of Goods Act from 1988, the price reduction should be
calculated �so that the ratio of the reduced to the agreed price is equivalent to
the ratio of the value of the nonconforming goods to their value in a contractual
condition.� This is an example of trenchant reasonging, and over the years many
law students have experienced that mastering this rule was one of the criteria of
being capable of studying law. But how many of us have ever calculated a
proportionate price reduction in practical life? The rule is clearly impractical
because it is normally very difficult to show that the goods in a contractual
condition would have another value than the agreed price.8 It can also be
doubted that the rule is based on good reasons. Is it obvious that a person having
made a good deal should have the price reduced with less than the value
reduction, or that a person having made a bad deal should have more than his
loss compensated for? Nevertheless, proportionate price reduction has survived
in the sales convention and in the Norwegian Sale of Goods Act.

When real estate is sold, the difficulties in finding a value independent
of the agreed price is still more obvious. In court practice prior to the Sale of
Real Estate Act, the costs of repair were usually compensated for. This will
normally correspond to the value reduction. A rational prospective buyer will
reduce the price with the expected repair costs. Even so, the rule of
proportionate price reduction was also included in the Sale of Real Estate Act,
the inspiration being found either in the traditional law of obligations or in the
new Sale of Goods Act. The Parliamentary Committee seemed to be less
preoccupied with the system and inserted a provision of presumption: The price
reduction shall be made equal to the repair costs if it is not shown that a
proportionate reduction would amount to something else. That provision has
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9 Norsk Retstidende (Oslo) 2000 p. 199.
10 Arnholm (see footnote 2) p. 168.

already led to a Supreme Court case.9 � In the Consumer Crafts Services Act
and the Housing Construction Act the practical view has prevailed; here the
price reduction shall be equal to the repair cost, or to the reduction of value if
the repair costs are unreasonably high.

The traditional law of obligations has, thus, survived in the rules of
guaranteed conformity liability and proportionate price reduction. In other areas
the new contract legislation has placed pressure on the traditional doctrine. The
theory of mora creditoris can serve as an illustration. Page after page the
prerequisites of mora creditoris have been discussed, preceding a similar
discussion of the effects of it. Where German jurists had to interpret the BGB, the
mora creditoris in the Nordic countries was a mere theoretical �connecting
word�, and placing a case under this notion could not in itself lead to any
conclusions. Even though it was admitted that one could not conclude that a fault
(on the side of the creditor) �having legal effect a also will have legal effect b�,10

the separate discussions of prerequisites and effects continued for years.
In the new contract legislation mora creditoris is not part of the

model. Non-acceptance of the performance and other forms of faulty co-
operation are dealt with as non-performance � albeit with some adjustments:
The right to terminate the contract and the right to damages are limited when
used as remedies for the non-acceptance of the performance. Furthermore, there
are some special provisions on cancellation of the contract � in the Sale of
Goods Act for goods to be manufactured and most elaborated in the Consumer
Craft Services Act and the Housing Construction Act. There are also other
provisions limiting remedies for non-performance caused by the creditor.
Admittedly these rules are complicated and they may leave the parties in
bewilderment in a practical situation: What should the seller do if the buyer
refuses to accept an article that the buyer considers faulty and the seller
considers contractual? Given this the case, we could hardly say that the doctrine
of mora creditoris was more enlightening.

It should be added that these viewpoints on guaranteed conformity
liability, price reduction and mora creditoris are not entirely uncontroversial;
other Norwegian jurists might think that the traditional doctrine still is still
significant.

5. Main rules

In the general law of obligations one has � in varying degrees � tried to establish
more or less certain main rules, often based on an inductive approach. Today it
seems commonly held that these rules should contain many exceptions, and that
it perhaps is more correct to work with guidelines for decisions. The idea of legal
induction might very easily become a thought trap. Consistency and consequence
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11 Page 63 (my translation).

are important, as will be elaborated below. But it is difficult to conclude that the
results in situations one, two and three to the result in situation four.

The question of the basis of damage liability can serve as an
illustration. Even prior to the new legislation, it was not easy to find a main rule
of contract liability. In Norwegian law the fault liability (negligence) was taken
at the outset, modified by placing the burden of proof along with strict liability
for some situations of non-performance. In the new contract legislation the
control liability (or impediment rule) is widely found, based on the model of the
sales convention. The question then is whether this liability rule should have the
status of a principal underlying rule � a rule to be used where no other rule is
found in legislation or a contract. No unanimity reigns on this issue today. It
should be kept in mind that situations and needs may differ widely from
contract type to contract type, especially outside the contracts dealing with
corporeal property. Trying to state a common rule for all or many of the contract
types could simply mean a case of overstating.

It has not been easy to work with main rules even in those parts of the
contract legislation that are based on the same model. Several adjustments have
been necessary. At one point the differentiation has perhaps gone too far: In the
new legislation there are a number of provisions on claims against former
contractual parties (direct claims), but they are all different. This of course is
rather complicated for someone trying to find a background rule.

6. Maxims and principles

Several authors have recommended the formulating of maxims or general
principles for wide areas of law, such as the law of obligations or contract law.
Here we are perhaps approaching a modern and more specific version of the
Finnish general principles. Also at this point I am a bit reserved.

In his book Avtalsrätt (Contract Law, Stockholm 1997) Lars Erik
Taxell provides a concise presentation of the idea of these legal principles:11

�A legal principle � concerning contracts � is a generally formulated and
simplified summation of facts, arguments, considerations and assessments. It
expresses briefly and condensed some items that are important for legal
decisions. The legal principle then is a synthesis of viewpoints, thoughts and
ends that gives guidance for contracts in general or in some sectors of
contract-regulated activities or in the solving of contract conflicts; in that
respect the principle gives the direction for legal assessments. In the legal
principles there is often room also for ethical ideas and values.� 
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12 The original reads �skälighetsprincipen�. Literally the word �skälig�, and the
corresponding Danish and Norwegian �rimelig/rimeleg� perhaps should be translated as
�reasonable� rather than �fair�, but the use in legal texts is probably best reflected in
�fair�.
13 Best known is Rettslige standarder (Legal standards) by Ragnar Knoph
(published posthumously, Oslo 1948); se further, more sceptical, Nils Nygaard:
Rettsgrunnlag og standpunkt, Bergen 1999).
14 Jens Evald: Retsmisbruk i formueretten, Copenhagen 2001. 

As Taxell also mentions, two contract principles are often mentioned, the
principle of fairness12 and the principle of loyalty. For his part he also presents
a possible principle of balance, offering correctives to various types of
imbalance between the parties. Others authors � among them Norwegian
scholars � have tried to formulate general principles of passivity13 or of abuse of
rights.14

To some extent it is true that new contract legislation endorses such
maxims or legal principles. It is, for instance, stated in the Consumer Craft
Services Act that the service provider shall �provide the service professionally
and moreover heed the consumer�s interest with due attention� and give the
consumer advice and guidance. Such wording is also found in the Housing
Construction Act. The same idea is expressed in the Act relating to estate
agency. Furthermore, there are several provisions in the new contract legislation
prescribing a weighing of the parties� interests. The right to claim specific
performance and the right to claim repair of defects can be mentioned. In the
Housing Construction Act the weighing of interests is crucial for the right to
claim variations and additional work. In all these situations the claim may fail if
costs and inconvenience are disproportionate compared to the other party�s
advantage. There are also provisions concerning the duty to reduce loss and the
modification of unreasonably heavy damages. Also elements of the control
liability rule (the impediment rule) could be seen as a weighing of interests.

There is much to be said about this search for maxims or legal
principles. It raises awareness of important elements of legal reasoning.
Searching for the best result, we should take into account several factors in
addition to firm, simple rules, i.e. information from legislation and doctrine and
knowledge of practical needs. The ability to direct these considerations to a
good result is honoured with the characteristic �prudence�. In our search for the
best result we also have to include the balancing of individual fairness against
the value of a firm rule.

My reservations concern the level of abstraction. Maxims and
principles meant for wide areas of law tend to be so vague that they are of little
help in deciding cases. It is outright harmful if decisions are made only with
reference to fairness or loyalty. Words like �fair� and �loyal� alone are empty.
They are just characteristics of the result of considerations of �viewpoints,
thoughts and ends�, to use Taxell�s words. A person stating �fairness� as the
reason for a decision has given no reason at all. What comes to mind is the
comment by Knut Rodhe to Carl Jacob Arnholm referring to the �nature of the
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15 Knut Rodhe in Svensk Juristtidning (Stockholm) 1971 p. 180 (my translation).
16 Some examples are mentioned in my book Avtale om ny bustad (Contracts for
New Dwellings), Bergen 2001, p. 32.
17 See especially an arbitration award in Rettens Gang (Oslo) 1992 p. 728 with
wording that obviously is formed by Sjur Brækhus.
18 Norsk Retstidende (Oslo) 1999 p. 922.

matter� or �what general fairness demands�: �The notion �nature of the matter�
is not satisfactory; it is an empty poster, just marking the lack of real reasons or
the unwillingness to explain them�.15

It is very difficult to formulate general guidelines of fairness and
loyalty. The problem is the same with mora creditoris; it is not easy to formulate
general prerequisites and it is still more difficult to formulate general results.
Then perhaps it would be better to go straight to the underlying considerations
for each type of situation. There is a danger of being misunderstood, too:
Principles of fairness and loyalty, ever so well-intended, could tempt even more
people to refer only to �fairness� or �loyalty� � out of intellectual laziness or for
�lack of real reasons or unwillingness to explain them.�

The Norwegian Supreme Court sometimes refers to general contract
law maxims or general rules of the law of obligations.16 These are in themselves
empty references. It is difficult to know if they refer to complex considerations
of real reasons, or if the judges mean that there are general principles
substantive enough to support the decision.

The so-called doctrine of assumptions can be seen as a maxim or a
principle. For some time it has been discussed whether the doctrine of
assumptions is superfluous after the introuction of the general unfairness clause
in Section 36 of the Nordic acts relating to the conclusion of agreements, etc.
The discussion is still continuing. The model of analysis developed in the
doctrine of assumptions could be regarded as useful in the considerations made
necessary by the general unfairness clause. In itself Section 36 is rather empty.
However, it has been pointed out that a distinction should be made between the
�negative supplement� based on assumptions and the evaluation of the result of
the contract or contract clause that section 36 implies.17

A couple of years ago the Norwegian Supreme Court heard a case
with a contractor claiming additional payment because the work was more
difficult than the parties had expected.18 The majority of the Court based their
decision on the doctrine of assumptions, while the minority preferred Section
36. Both the majority and the minority reached the same result � the contractor
was not awarded additional payment. But the reasoning of the majority could be
seen as a kind of revitalization of the general law of obligations.
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19 This concept was important in the work of Torstein Eckhoff. See especially his
Rettskildelære (The Doctrine of Sources of Law), fifth edition by Jan E. Helgesen, Oslo
2001. The concept � in Norwegian �reelle hensyn� � is not easily translated; alternatives
to �policy considerations� could be �material concerns� or �factual considerations�.
20 In Svensk Juristtidning (Stockholm) 1971 p. 185.
21 In Festskrift till Kurt Grönfors, Stockholm 1991, p. 29�46.

7. Considerations, weighing of interests, pattern of assessment

After these critical remarks, what is left of the general law of obligations or the
general law of contract? In my opinion a comprehensive study of several
contract types is useful in the exploration and analysis of the many
considerations that must be made both in legislation, contract writing and the
settling of legal disputes.

In searching for the best answer to a legal question, we have, as
already mentioned, to make complex reflections. The weighing of conflicting
interests and the examination of consequences, economic effects, etc. have for
some years in Norwegian doctrine been summed up by the concept �policy
considerations�.19 This too is a general reference only, not a reason in itself.
Law economists have, by the way, provided tools for the analysis of some of the
considerations.

A provision in a contract act is the essence of analysis, considerations
and weighing of interests. The same could be said for a clause in a standard
contract � costly trying and failing may lie behind each such clause. Enacted
provisions and contract clauses are bundled and pre-packed policy
considerations. Often we can assume that the same rule is also the best for a
situation not covered by the provision or the clause. Quite as often we must find
out whether there are other relevant considerations  in the new situation. The
same applies to court practice. The judgment in one case can be a guideline for
future cases, but it is not automatically binding.

A study of several contract types together gives us not only a model
for reasoning, but also a deeper and more varied understanding of what
considerations and interest should be taken into account.

Such a of study is not so much a search for common answers to legal
questionsas the attempt to find a mean of answering these questions. To cite
Knut Rodhe once more: �We are more interested in common problems than
common solutions.�20 We could perhaps call it comparative contract law where
the comparisons are mostly made in the same legal system, but where, of
course, also comparisons across borders may yield similar insights. Inspiration
can be found in other legal systems, and we can profit from in the ideas
emerging from projects like the Unidroit Principles for International
Commercial Contracts and the Principles of European Contract Law.

In searching for the best answer, we should emphasize legal
consistency and consequence. The reasons for this are given by Bertil Bengtsson
in his essay on �The Fragmentation of Private Law�.21  Consistent and
consequent rules are more clearly understood, and thus they are easier to
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implement and to give advice on. Rules are necessary to settle disputes, but they
should also prevent disputes. It should also therefore be possible for other
people than lawyers to learn the main aspects of the law and make it their own,
but this it not easy if parallel questions have different answers. Consistency and
consequence also facilitate the transfer value of court practice. A decision in
sales law may be a guideline for a similar solution in construction law. All this
may serve a very important function of rules: It should be possible for people to
know their legal position.

One should keep in mind, however, that the wish for consistency and
consequence is only one of several considerations. Good reasons for another
result may outweigh the consequence argument. The point is that consistency
and consequence are relevant factors on their own.

Is comparative contract law, as described here, then merely the well-
known analogy in new wrapping? That depends on what is meant by analogy.
Analogy as the basis for a specific decision is only a part of this issue.
Consistency and consequence should also be regarded in legislation and in the
forming of contracts, and not only in legal decisions. The idea is, however, the
same.

The contract legislation mentioned above is an excellent foundation
for comparative studies in contract law. When the same rule is found in several
acts one should not choose a different rule for other contracts types without
good reason. On the other hand, contract legislation also shows that there are
limits to harmonisation. For instance, in the Norwegian Housing Construction
Act, the construction contract practice prevailed over the model provided by the
Sale of Goods Act, as when the contractor is entitled to additional time, when he
would have been exempt from liability for damages in sales law.

In academic law it is also important to employ critical general studies.
Comparing contract types provides a better foundation for analysing what
purposes the rules should have and for questioning whether the rules serve these
purposes or not. Academic studies may then provide material for new legislation
or the writing of contracts. Academic studies could also broaden the scope of
relevant considerations. The discussion of a social contract law is an illustration
here.

Whether or not the form of general contract law that is espoused here
can deserve the name of general principles is for others to decide. At any rate, it
can prove to be an inspiring field of work.





1 Professor, Dr., University of Turku.
2 L. Jaakonsaari, Opening Address, in: Establishment of the International Criminal
Court, Seminar held in Helsinki, 23 February 2000, Publications of the Ministry for
Foreign Affairs, Oy Edita Ab, Helsinki, 2000, at 5.
3 See supra note 1. 
4 Acts 1284 and 1285/2000. 
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Ari-Matti Nuutila1

The Implementation of the Rome Statute in
Finnish Law

1. Introduction 

There is a growing international demand for the perpetrators of serious
international crimes to be held criminally responsible. Recent events have
illustrated the importance of effective, credible and fair trials, in national or,
where necessary, international courts, for long-term peace and reconciliation in
societies that have suffered violence on a massive scale. The Finnish foreign
policy has traditionally emphasized humanitarian principles in war and peace
and measures to strengthen the international rule of law.2 Therefore, Finland has
actively supported the international criminal tribunals for Rwanda and the
former Yugoslavia, and the speedy establishment of a permanent international
criminal court. As it is said in Finland, �a small nation such as Finland can
never rely on force, and thus she has to rely on justice.�3 This policy has been
common to all Nordic countries.

Finland wanted to ensure its place within the first 60 States Parties of
the Rome Statute and, at the same time, wanted to ratify the Statute before the
end of 2000, the agreed-upon goal of the Member States of the European Union.
This has occurred. Finland ratified the Rome Statute 28 December 2000 � the 8th

European Union State and the 27th State Party in the world.4 The Rome Statute
and the implementing legislation were accepted in the Parliament unanimously.

In the following I will illustrate problems in implementing the Rome
Statute and how those problems have been dealt with in Finland. Hopefully the
Finnish experience will assist other States Parties with their ratification and
implementation of the Rome Statute. I have also annexed my own unofficial
translation of the Finnish implementation legislation to clarify in detail the new
Finnish legislation.



14 Ari-Matti Nuutila

5 See, e.g., P. O. Träskman, Finland: National Report: Part II: Legal Problems
Emerging from the Implementation of International Crimes in Domestic Criminal Law,
60 Revue Internationale de Droit Pénal, 1989, at 303-305.
6 Finnish Government Bill 161/2000.
7 Statement 45/2000 of the Constitutional Law Committee.
8 Statement 16/2000 of the Legal Affairs Committee.
9 Report 13/2000 of the Foreign Affairs Committee.
10 See �the Act to implement and apply the Rome Statute of the International
Criminal Court� (Act 1284/2000), hereinafter the �Implementation Act�.
11 See Article 89.

2. The Finnish Approach to Implementation 

The process of implementing international treaty obligations varies significantly
from state to state, according to the legal background and constitutional
requirements of each state. In some states, the rules of a treaty automatically
become a part of national law upon ratification of the treaty (monist system).
Other states, including Finland, are obliged by their constitutions to prepare
implementing legislation before ratifying or acceding to any international
treaties (dualist system). The latter procedure inevitably slows down the
ratification and implementation process of the Rome Statute, but also provides
an opportunity for more widespread consideration of the impact of the Statute
on national level.

In Finland, the usual dualist (slightly modified) order5 was not revised,
but the law-drafting procedure was significantly accelerated, so that the Statute
could be ratified more quickly than usual. The Government Bill was given to
the Parliament on 17 October.6 By 18 December, the Parliament had already
accepted the implementation and ratification legislation on the basis of
statements from the Constitutional Law Committee,7 the Legal Affairs
Committee8 and the report of the Foreign Affairs Committee9 of the Parliament.
The President of Finland signed the legislation on 28 December 2000.

In order to comply with the Statute, States Parties may either create a
single piece of legislation that covers every aspect of implementation, or amend
all relevant provisions of their existing legislation separately. The Finnish
implementation of the Rome Statute had a similar approach than the one chosen
when the Acts on the jurisdiction of the International Criminal Tribunals for the
Former Yugoslavia and Rwanda and on the co-operation with those Tribunals
were enacted in Finland in 1994. Neither a single piece of legislation nor
amending all relevant pieces of legislation separately seemed appropriate to the
task.

A single piece of legislation was taken as the starting point.10 For
example as a state cannot refuse when asked to surrender a person to the
Court11, amendments to existing laws on extradition were not seen as sufficient.
The provision concerning surrender is therefore part of the Implementation
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Act.12 The Implementation Act covers, for example, executing requests for
arrest and surrender of persons to the ICC, collecting and preserving evidence
for the ICC, enforcing fines, forfeiture and reparations orders, and other
provisions in the Statute relating to State co-operation.

On the other hand, revisions to criminal legislation were made by
separate amendments of all relevant sections of the Finnish Penal Code.13 In
Finland the principle of legality and the requirement of transparency of criminal
legislation have especially today a very strong standing. Amending existing
sections in the Penal Code was not especially difficult, as the Finnish courts
have already been exercising universal jurisdiction over crimes against
humanity, war crimes and genocide since 1995.14  Therefore, the changes in the
Finnish Penal Code concerned offences against the administration of the ICC,
offences against the ICC and offences in public office of the ICC. War crimes,
crimes against humanity and genocide were already in the Penal Code � defined
even wider than in the Rome Statute.

Obviously, the ratification of the Rome Statute required the
acceptance of the Parliament, since it concerned international obligations that
(1) contained provisions of a legislative nature, (2) were otherwise significant,
or (3) otherwise required approval by the Parliament under Section 94(1) of the
Finnish Constitution. Furthermore, Part 12 (Financing) of the Rome Statute
required approval by the Parliament because of its budgetary nature. Therefore,
not even the details of implementation could be left to Government decrees.15

International treaty regulations are considered in Finland to contain
�provisions of legislative nature�, if they affect or restrict the use of a
fundamental right protected by the Constitution, if they otherwise concern the
fundamentals of an individual�s rights and obligations, if the Constitution
specifically requires the issue to be regulated by a Parliament act, if there
already exist provisions of a Parliament act on the issue concerned, or if
otherwise the prevailing Finnish conception requires a Parliament act.16 Nearly
all of the Rome Statute provisions in Parts 2-3 and 5-10 regulate legal
obligations and rights of individuals, and therefore are of a legislative nature
according to the definition.

�Otherwise significant� provisions � thus also belonging to the
legislative competence of the Parliament � are for example those regulating the
seat of the Court (Article 3), the Registry (Article 43) and the Staff (Article 44).
With respect to the privileges and immunities of the judges, Prosecutor, Deputy
Prosecutors and Registrar (Article 48), the Finnish Parliament specifically noted
that they belong to the legislative competence of the Parliament, as the existing
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legislation concerning the privileges and immunities of different UN bodies
does not necessarily cover the ICC.17

States must also recognize the privileges and immunities of experts,
witnesses and �any other person required to be present at the seat of the Court�,
once the ICC�s agreement on privileges and immunities is concluded. The exact
extent of the privileges and immunities is still being negotiated. In spite of that,
the Finnish Implementation Act already provides the witnesses both legal
assistance and financial compensation (see Sections 5 and 6).

It can be mentioned here that the Government had proposed a special
domestic provision to the Implementation Act to be applied against hostile
witnesses. According to the proposal, if a witness does not enter the ICC,
departs from the hearing or refuses to give a solemn undertaking or answer
questions without a legal justification, a fine could have been imposed in a
Finnish court. The Rome Statute did not specifically require this kind of
regulation. In fact, according to Article 93(1)(e) of the Rome Statute, the States
Parties must facilitate the voluntary appearance of persons as witnesses or
experts before the Court. This was one crucial compromise in the negotiations
for the Rome Statute. Therefore, and in order to avoid a constitutional problem
(see below concerning the surrender of own citizens), no special regulations
concerning hostile witnesses were at this stage enacted in Finland.18

3. Compatibility of the Rome Statute with the Constitution of
Finland

According to Section 94(2) of the Finnish Constitution, a decision concerning
the acceptance of an international obligation or the denouncement of it is
normally made by a majority of the votes cast. However, if the proposal
concerns the Constitution, the decision shall be made by at least two thirds of
the votes cast. In connection with international obligations, changes are not
necessarily made to the wording of the Constitution.19

Before entering into the obligations stemming from the Rome Statute,
the International Criminal Court�s relationship to the Finnish Constitution20  has
to be considered. The Constitutional Law Committee of the Finnish Parliament
identified five areas of possible conflict between the Rome Statute and the
Finnish Constitution. Clearly, the most important problem was related to the
surrender of a State�s own nationals. In the end, only three areas generated
constitutional conflicts. Moreover, because the special enactment procedure (see
above) was sufficient in these cases, no changes to the wording of the
Constitution were needed.
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a) Finnish Sovereignty

The Constitution confirms the sovereignty of Finland (Section 1(1)) and
regulates the administration of justice (Section 3 and Chapter 9). A
supranational Court and the co-operation obligations of the States Parties could
be interpreted to clash with the sovereignty of Finland.

However, the Rome Statute does not give the ICC the authority to
overrule the decisions of national courts. The ICC shall only have jurisdiction in
cases in which the national courts have neither the capacity nor the will to
institute a genuine prosecution.21 The Court is therefore not an appellate
instance in relation to national courts, but only intervenes should the national
system fail. In contrast to the two temporary international criminal courts
established for Rwanda and former Yugoslavia, the Court furthermore is not
given precedence in relation to national prosecution.

The obligations to comply with the Court�s requests for, e.g.,
surrender or legal aid, are initially of an international law nature. The co-
operative provisions of the Statute require that the State shall comply in good
faith with the Court�s requests, but this goal may be attained without the Court�s
decisions having a direct effect in the State. As long as the obligation is
fulfilled, it is natural for the individual State to interpret the Statute in a way that
minimizes the need to depart from the country�s legal traditions and legal
principles. Similar considerations have also been applied in relation to the
international tribunals established for the former Yugoslavia and Rwanda.

Nor can the Statute be deemed to entail transfer of authority of an
investigative nature. The Rome Statute does not provide the Prosecutor with
coercive measures, except in particular cases. According to Article 57(3)(d), the
Pre-Trial Chamber may authorize the Prosecutor to take investigative steps
within a State Party independently only if the State is �clearly unable to execute
a request for co-operation due to the unavailability of any authority or any
component of its judicial system competent�. In this situation the State�s
national judicial system has substantially or totally collapsed, and in practice no
Constitution is applied anymore.

Most important, according to Section 1(3) of the Constitution, Finland
�participates in international co-operation for the protection of peace and
human rights and for the development of society�. This Section has importance
especially in deciding what kind of international obligations contradict the
sovereignty of Finland. Therefore, if the international obligations of a modern
society are customary in nature , based on protection of human rights and affect
the sovereignty of Finland only in a minor way, they do not contradict the
Constitution. The crimes within the ICC's jurisdiction are according to the
preamble of the Rome Statute �the most serious crimes of concern to the
international community as a whole.�22
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The duty of states to investigate and prosecute certain serious
international crimes should also be borne in mind. Specific international
instruments such as the Convention against Torture, the Genocide Convention
and the Geneva Conventions enshrine this duty explicitly. This is reflected in
the preamble to the Rome Statute itself, which provides that �it is the duty of
every state to exercise its criminal jurisdiction over those responsible for
international crimes�.23

For these reasons the Rome Statute was not considered to contradict
the sovereignty of Finland in any way.24

b) Irrelevance of official capacity as the Head of the State 

Many constitutions provide some sort of immunity from criminal liability for
the Head of the State, and Members of the Government and of the Parliament.
As is well known, the question that has arisen relates to the compatibility of
such immunities with Article 27 of the Statute, entitled �irrelevance of official
capacity�, and the obligation to arrest and transfer suspects to the Court.
Immunities are not homogenous; they vary between states and between the
different types of privileges they afford. In some cases the scope of conduct
covered by the immunity is limited on the face of the provision. In others it is
absolute on its face, apparently guaranteeing the inviolability of the person.

The arguments relating to a state's international obligations are
particularly pertinent here. States are prohibited from guaranteeing immunity for
certain types of crimes under international law. For example, the Genocide
Convention explicitly states that the provision requiring persons committing
genocide to be punished applies "whether they are constitutionally responsible
leaders, public officials or private individuals".25 Moreover, as set out above,
states have duties under international law to investigate and prosecute certain
serious crimes, without regard to the status of the person committing the crimes;
providing immunity for these crimes is clearly at odds with that duty.

Unlike in many other States Parties, the Finnish Constitution does not
provide absolute immunity for the Head of the State or Government, or a
Member of the Government or Parliament. This is based on previously-ratified
international conventions. Section 113 of the Constitution concerns the criminal
liability of the President of the Republic. Preconditions for the prosecution of a
Member of the Government are laid out in Section 116. Section 30(2) of the
Constitut0ion concerns parliamentary immunity. The Rome Statute could
concern in practice above all the President, the Prime Minister, the Minister of
Defense and the Minister of Interior.
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The President of the Republic is expressis verbis liable for crimes
against humanity (Section 113 of the Constitution). In the doctrine, war crimes
and genocide are also included in the presidential criminal responsibility.
Members of the Government can be charged with all essential breaches of duties
or other clear unlawful acts in office. Therefore, the existing national criminal
liability of these persons already covered the crimes within the ICC�s
jurisdiction before the Rome Treaty.

The only constitutional problem relates to the fact that there are
several procedural restrictions or immunities concerning the prosecution of the
President, the Ministers and the Members of Parliament. In this respect it has to
be noted that the key constitutional objective in granting procedural restrictions
is to prevent frivolous or politically motivated interference with the governance
of a country. While these concerns may be valid on the national level, they are
probably not valid in relation to the ICC, in which the complex review and
admissibility procedure provides multiple safeguards against unwarranted
interference.

Moreover, these procedural restrictions apply only in domestic
procedures. No obligation therefore arises for Finland to prosecute the Head of
the State before a national court. To the contrary: Finland can still maintain
immunity before national courts, although this would be highly unlikely.

Further, the fact that the Parliament can waive these immunities has an
impact on the question of compatibility of the Constitution and Rome statute.
Upon an ICC request for surrender of the person, Parliament would have to
waive the immunity. Parliament would be expected to exercise its powers
consistently with the international obligations of the Finnish State (although if
it refused to do so, it could ultimately result in non-compliance and a breach of
the State Party�s obligations). The question of a conflict between the
constitutional provisions and the Rome Statute may only concern the co-
operative obligations of the Statute (see Part 9), which include the additional
obligation to surrender one�s Head of State.

Therefore, Article 27(2) of the Rome Statute, according to which
�special procedural rules which may attach to the official capacity of a person
(�) shall not bar the Court from exercising its jurisdiction�, was likewise not
considered to be a constitutional problem in Finland.26

c) Surrender of Finnish citizens to the Court 

The obvious constitutional question that arises is whether the well-known
prohibition on the extradition of a state's own nationals to a foreign jurisdiction
is consistent with the obligations of States Parties to surrender suspects to the
ICC. This prohibition spans the globe, appearing in constitutions of Western
European, Central and Eastern European and Latin American states. According
to Section 9(3) of the Constitution, Finnish citizens shall not be extradited or
transferred from Finland to another country against their will. According to the
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prevailing interpretation, this fundamental right is so essential that no
exceptions are allowed without a Parliament act supported by at least two thirds
of the votes cast.

According to the Rome Statute27 the Court may transmit a request for
the arrest and surrender of a person, to any State in whose territory that person
may be found. States Parties shall, in accordance with the provisions of the
Rome Statute and the procedure under their national law, comply with requests
for arrest and surrender. The Article was implemented in Finland by Section 3
of the Implementation Act, according to which a person, who is found in the
territory of Finland, has to be arrested and surrendered to the ICC according to
the request. Hence, this section also ensures that persons may be surrendered to
the Court, even when statutory limitations would normally apply under national
legislation to the crime for which they are being charged.

The most convincing way of approaching this provision of the Rome
Statute involves an understanding of the qualitatively different nature of
�surrender� and �extradition�. Article 102 of the Statute distinguishes between
surrender, which is "the delivering up of a person by a State to the Court", and
extradition, which is "the delivering up of a person by one state to another - - -.�
Transfer to another equal sovereign state is fundamentally different from
transfer to the ICC, an international body established under international law,
with the involvement and consent of the state concerned.  Distinguishing
extradition from surrender or transfer has become well established through the
practice of the ad hoc tribunals. �Extradition� does not appear in the Security
Council Resolutions, or in the Statutes or Rules of the tribunals. Rather,
indictees are �transferred� or �surrendered�, and in their reports the tribunals
have called on states not to apply to their requests, by analogy, existing
legislation or bilateral conventions governing extradition.

Reference was also made to the fact that the objective of the
prohibition on the extradition of nationals was not to guarantee impunity for
these egregious crimes. Actually, many of the systems that prohibit extradition
of own nationals also have legislation that enables them to exercise universal
jurisdiction over their nationals for crimes committed anywhere in the world.
And where they do so, in accordance with the complementarity provisions of
the Statute, the Court will not have jurisdiction, nor will there arise any
obligation to surrender to the Court. Therefore, there was no real constitutional
conflict. The ICC will only prosecute where no state is willing or able to do so.
If Finland does not want to transfer its citizen to the ICC, it simply has to carry
out a genuine investigation on the national level and the issue is avoided.

However, because surrender of persons can also concern Finnish
citizens, and because the right of a Finnish citizen to stay in Finland is so
fundamental, Article 89 of the Statute was considered to be in contradiction
with the Finnish Constitution.28 Again, it must be noted that, as the
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implementation of the Rome Statute concerned bringing international
obligations into force, Finland did not have to change the wording of the
Finnish Constitution. The Parliament only established clearly, in the
Implementing Act, the distinction between extraditing a person to another State
and surrendering a person to the ICC. The decision was made with two-thirds
majority in constitutional order.

d) Presidential pardon 

According to Section 105 of the Finnish Constitution, in individual cases the
President of the Republic may grant a pardon from a penalty or other criminal
sanction in relation to any national prosecution or sentence. If the person was
granted a pardon after being convicted in Finland, the ICC would not try that
person again unless the proceedings were aimed at shielding the person from
criminal responsibility. This applies also to sentences being enforced in Finland,
although being imposed in a foreign court of law.

However, according to Article 110 of the Rome Statute, �the State of
enforcement shall not release the person before expiry of the sentence
pronounced by the Court. The Court alone shall have the right to decide any
reduction of sentence, and shall rule on the matter after having heard the
person.� These regulations restrict the competence of the Finnish President to
pardon anyone residing under Finnish jurisdiction (as for example a prisoner
serving his sentence in Finland), and required constitutional legislative
procedure.29

e) Provision for future amendments to the Rome Statute 

The Finnish Parliament cannot delegate its constitutional powers to
international bodies. This seems to be only a very remote possibility with the
ICC. The same risks may also be seen, for example, in the UN Treaty, as the
Security Council may theoretically very well make a decision freezing or
confiscating the assets of Finnish nationals or authorizing a peace-establishing
military operation on Finnish territory. In spite of this, the articles regulating
procedures for future amendments of the ICC procedures were assessed from a
constitutional point of view.

Seven years after the Statute comes into force, States Parties will be
able to suggest amendments to the Rome Statute itself. According to Article
121(3) the Rome Statute can be amended at a meeting of the Assembly of States
Parties or at a Review Conference with a two-thirds majority of States Parties.
An amendment shall enter into force for all States Parties one year after
instruments of ratification or acceptance have been deposited.30 The
amendments can therefore also bind Finland without its consent. However, as
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any State Party that has not accepted the amendment may withdraw from the
Statute with immediate effect31 , the procedure was not determined to be
unconstitutional in Finland.

Amendments to definitions of crimes32 of the Statute enter into force
only for those States which have accepted them.33 If a State has not accepted the
amendment, the Court shall not exercise its jurisdiction regarding a crime
covered by the amendment when committed by that State Party's nationals or on
its territory. This procedure was unproblematic in relation to the Finnish
Constitution.

Further, �elements of crimes�34 and �rules of procedure and
evidence�35  are (and already were in 2000) adopted by a two-thirds majority
rule. They will not be independent regulations, but only assist the Court in the
interpretation and application of the Rome Statute. Therefore, the competence
to amend them was similarly not a constitutional issue in Finland.

Unlike the previous questions, the procedure for amendments to
provisions of an institutional nature36  was problematic from constitutional
point of view. Although these amendments are adopted by a two-thirds majority
of States Parties, they enter into force for all States Parties six months after their
adoption. Hence, the amendment procedure was deemed unconstitutional in
Finland and required a two-third majority decision.37

5. Co-operation with the ICC

The ICC is no ordinary international regulatory or institutional body. It has the
potential power to punish � and hopefully deter � �the most serious crimes of
concern to the international community as a whole�38. However, this potential
will only be realised through the full co-operation of States Parties, since there
is no international �police force� to assist the Court with its investigations or
�enforcement agencies� to enforce its sanctions. Therefore, special attention
must be given to support the Court, and to ensure that States Parties are able to
meet their obligations under the Rome Statute.
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a) Legal assistance 

Finland already had national legislation pertaining to international legal
assistance and extradition, and there were only minor difficulties in introducing
the measures required by the Rome Statute. The Finnish Act on International
Legal Assistance in Criminal Matters from 1994 will be applied, rendering the
legal assistance required by the Statute to a large extent. However, in order fully
to implement the provisions of the Statute, it was necessary to provide more
extensive legal assistance than would be possible under the domestic law.

Especially the protection of victims and witnesses is at the moment the
subject of legislative efforts, but the possibilities for effective police protection
are limited in Finland. Finland may need to provide protection programs, or
similar measures for all the persons involved in ICC investigations and
proceedings. As the actual protective measures requested by the Court will vary,
the Implementation Act39 provides for all protective measures noted in the ICC�s
request.

Another relevant question concerning co-operation relates to the
requirement of double criminality. As can be seen from Section 3 of the
Implementation Act, Finland made an exception with respect to requests of the
ICC, although the crimes within the ICC�s jurisdiction are included in the
Finnish Penal Code. It should nevertheless be pointed out that if the Court�s
jurisdiction will be established over the crime of aggression, the question
becomes more important. In that situation Finland would have to surrender
persons suspected of such a criminal act, including Finnish nationals, despite the
fact that the crime of aggression is not punishable as such under the present
Finnish Penal Code.40

b) Enforcement of sentences

Once a person has been convicted by the ICC, the Court may make a request to
a State Party for identification, tracing and freezing or seizing the relevant
proceeds, property and assets and instrumentalities of the crime .41 Under Article
109(1), States Parties must give effect to penalties that are imposed in the form
of fines or forfeiture orders by the Court. These obligations are fulfilled with
Sections 8 and 9 of the Finnish Implementation Act.

The States Parties are not required to accept sentenced persons, in
order to enforce sentences imposed by the Court. According to the Article 103
of the Statute, a State has to indicate its willingness to accept them to serve their
time in a domestic prison. So far Finland has not decided whether to accept
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persons convicted by the Court in the future. It can be observed, however, that
Finland has agreed to accept persons sentenced to imprisonment in the
Yugoslavia Tribunal. Two of them were transferred to Finnish prisons in
September 2000. As the Court will be relying almost entirely on States to
enforce its sentences of imprisonment in national detention facilities, there are
good reasons for Finland to volunteer to accept sentenced prisoners also from
the ICC.

6. Complementarity of the Jurisdiction of the ICC

The Rome Statute encourages States Parties to exercise their jurisdiction over
the ICC crimes. It is the duty of every State to exercise its criminal jurisdiction
over those responsible for international crimes. Nevertheless, there is nothing
explicit in the Statute imposing an obligation to prosecute the ICC crimes. This
obligation can be found in other treaties. Under the four Geneva Conventions
of 1949, States Parties undertake to enact any legislation necessary to provide
effective penal sanctions for persons committing grave breaches of the
Conventions. Under Article 5 of the Genocide Convention, States Parties
undertake to enact the necessary legislation to give effect to the provisions of
the Convention and to provide effective penalties for persons guilty of genocide.

These requirements have been fulfilled in Finland since 1995. Crimes
against humanity, war crimes and genocide are listed in the Finnish Penal Code.
All these crimes belong to the universal criminal jurisdiction of the Finnish
criminal courts.42

The complementarity principle provided for in the Statute gives States
Parties priority over the ICC to prosecute crimes that are within the jurisdiction
of the Court. The Statute�s Article 20 on ne bis in idem ensures that a person
will not be prosecuted by the ICC for any conduct that formed the basis of
crimes for which the person has already been convicted or acquitted by another
court. The only exception to the rule is where the proceedings in another court
�were for the purpose of shielding the person concerned from criminal
responsibility (�), or otherwise were not conducted independently or
impartially in accordance with the norms of due process (�)�.

It can be noted here that the constitutionality of this exception from ne
bis in idem was discussed in the Finnish Parliament .43 However, the Finnish
Parliament concluded that the domestic ne bis in idem principle cannot be
constitutionally wider than the one employed in international human rights
conventions. Therefore, as for example the ICCPR and the ECHR allow another
trial in situations within the Rome Statute�s Article 20, the Rome Statute could
not pose a constitutional problem in this respect.44
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7. Definitions of crimes

Criminal law is a field traditionally situated quite at the heart of the powers of a
nation state and at the very centre of its national legislation. The legitimate
authority and monopolized powers to punish individuals are important symbols
of the sovereignty of the State. However, especially in the field of war crimes
and crimes against humanity, international arrangements have played an
important role for several decades. To some extent, criminal provisions can
already be seen to be based on the so-called jus cogens prohibiting individual
States from creating rules contradicting it irrespectively of their consent. In any
case, in this area, the States cannot freely decide about their own criminal law.

The ICC Treaty refers to several other internationally binding treaties,
which already set the signatories of the treaties under the obligation to include
respective criminal provisions in their national law.  However, the provisions
are basically autonomously defined without further reference to those treaties in
which they had previously been defined. The same applies to the general
doctrines of criminal liability. There is a clear emphasis on strengthening the
principle of legality in various ways and restricting the jurisdiction of the
Permanent ICC to the crimes defined in the list of criminal provisions.

In the Finnish ratification procedure, criminal provisions in the
Chapter 1145 of the Finnish Penal Code were not touched upon at this point.
This was based on the view that the current crime definitions, dating from the
year 1995, adequately covered the definitions of crimes in the Rome Statute.
Some of the criminal provisions, especially homicide, causing bodily harm, or
sexual offences defined in Article 7 of the Statute on crimes against humanity,
do not have an equivalent in Chapter 11 of the Finnish Penal Code, but the
crimes are, of course, punishable otherwise.

According to the Finnish implementation policy, it is obvious that the
exact same text formulations as in the Treaty are not required, in order to
guarantee the necessary harmony. On the other hand, it would of course make
things simpler, if the Finnish law would operate on the same crime definitions
as the Statute, which is now not the case. Especially the dualistic ratification
model, which was applied in Finland to the ICC,46 requires harmony between
national Penal Code and the Rome Statute.47

The Finnish domestic prohibitions on the violations of international
humanitarian law seem to cover sufficiently the obligations stemming from
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international treaties in the field, including the Rome Statute. In fact, in several
aspects they seem to go even much further than the treaties themselves.48

In the first phase, in 1974, a separate Chapter 13 bearing the title �On
Offences against Humanity� was created in the Finnish Penal Code. The
Chapter included only a limited number of international crimes, while
provisions on some of the treaty crimes were still left in other parts of criminal
legislation.

The intention was to codify only the most severe criminal provisions
of an international character.49 Despite the title of Chapter 13, it included
provisions on infringements of human rights, war crimes, genocide and
incitement to discrimination against a population group. Especially the
provision on war crimes was relatively detailed. Examples on the acts fulfilling
the elements of the crime were provided in the provision, although the list ended
in a general clause containing an open reference to international law: �or in
another manner breaches the provisions of an international treaty dealing with
the waging of war and are binding on Finland, or breaches the rules of warfare
or customs that are generally recognizes and are in accordance with
international law�.

This technique of an open reference to sources of international law
was at that time regarded as an appropriate means of fulfilling the contradictory
requirements of the principle of legality and those of good provision drafting in
an area where treaties are only one basis for criminal liability.

The regulations were scrutinized in 1995, when a large general reform
of the Finnish Penal Code had proceeded to the stage of taking Chapter 13
under revision. At this point, the general tendency was to revise old-fashioned
and casuistic crime definitions and replace them with pedagogically more
simple and abstract definitions.50 This required abridging the provisions and
omitting most of the concrete examples of criminal acts. The Chapter was also
honoured with the assignment as the first chapter, Chapter 11, on definitions of
crimes.51 The new title also reflected more accurately the contents of the
chapter: �On War Crimes and Crimes Against Humanity�52.

The most obvious example is preparation of genocide53, according to
which a person �who for the purpose of� genocide �conspires with another to
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commit genocide, or makes a plan for genocide, shall be sentenced for
preparation of genocide to imprisonment for at least four months and at most
four years.� The Convention on the Prevention and Punishment of the Crime of
Genocide 54 or the Rome Statute do not require a corresponding criminalization,
but in Finland and other countries the preparation of genocide is considered to
be so dangerous that it shall be a crime as such, even if an attempted genocide
never would occur.

Also the definition of genocide55 is broader in the Finnish Penal Code
than in the Rome Treaty56. The Rome Treaty protects �in whole or in part, a
national, ethnical, racial or religious group, as such�; the Finnish Penal Code
covers also �other comparable groups�. The national protection is meant to
cover also, e.g. immigrants, minority language groups and other relatively stable
folk groups.57 The definition can be problematic from the point of view of the
principle of legality, but the main problems in this respect lie in the definition of
a war crime.

The Finnish definition of a war crime58  contains an open reference to
international law, just as its predecessor did: �(�) otherwise violates the
provisions of an international agreement on warfare binding on Finland or the
generally acknowledged and established rules and customs of war under public
international law (�)�. The open referral to international law leads to a
monist ic  solut ion in this sense,  although generally the method of
implementation in Finland is somewhere between dualism and monism.59

The definition of a war crime itself is open to the external influence of
international legal sources. It even opens the elements of the crime to jus
cogens, the disputed section of customary international criminal law binding the
States even without their consent. This approach clearly has its dangers. States
may often disagree on which norms fall under customary international law.60 In
this respect the approach of the ICC Treaty is totally another than that of the
Finnish Penal Code.

The reason for this flexibility is obvious: as the definitions of a war
crime vary in different conventions, it is left to the courts to decide in individual
cases whether a crime has been committed or not. In practice the biggest issues
arising in these kinds of criminal proceedings are probably not whether a crime
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has been committed; instead, matters such as sentencing probably raise much
more interest.

This type of referral, if applied in a Finnish court, might prove to be
problematic due to the strengthened position of the principle of legality in
Finland. The principle nullum crimen sine lege, nulla poena sine lege was first
codified expressis verbis on the constitutional level in 1995, and the same
provision is now included in the new Constitution of Finland61. International
human rights instruments, such as the European Convention on Human Rights62

and the Covenant on Civil and Political Rights63 usually provide for a separate
regulation in order to make jus cogens compatible with the demands of the
principle of legality. Such an exception is not included in the Finnish
Constitution.

However the general idea of the Finnish Constitution is, that is has to
be read in connection to the international human rights instruments binding
Finland. There are several questions where the Finnish Constitution provides for
a wider protection of human rights than, e.g., the European Convention on
Human Rights, but this question has not been mentioned as one of them. The
principle of legality64  is probably at least meant to be applied approximately in
the same way as the corresponding articles of the human rights treaties are
applied in international tribunals.65

In the Rome Statute, Article 8 looks completely different. It has in toto
49 crime definitions, which are further connected with an array of secondary
materials necessary in the application of the Statute. This is of course a better
solution from the point of view of the principle of legality, but would lead to
casuistic and pedagogically impossible legislation if transferred as such to a
national Penal Code. Maybe a middle solution between the Finnish �minimal�
one and a simple adoption of the �maximal� one from Article 8 of the Rome
Statute would be the best option for a dualistic State. In Finland this might
include several adjustments� the most important being that the definition of a war
crime should be listed in greater detail than what is the case at the moment.66

The domestic definition of violation of human rights in a state of
emergency67 is in some cases broader than the definition of �crimes against
humanity� in the Rome Statute. On the other hand, the difference is only
technical, as the domestic definition of war crimes68 is narrower than that in the
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ICC Statute. Therefore some cases, which would be dealt with as war crimes in
the ICC, would establish a �violation of human rights in a state of emergency�
in a Finnish court.69 Also here the Finnish Penal Code refers directly to
international agreements and the established rules of public international law
instead of a concrete list of criminal behaviour.

In fact, some acts that are defined as crimes against humanity in the
Statute do not necessarily fulfil these definitions of domestic law in Chapter 11.
These cases would be dealt with in Finland as homicides, sexual offences and
offences against personal liberty within the general meaning of the Penal Code.

8. Penalties

In light of the existing provisions of the Finnish Penal Code, it would make a
difference whether a person is prosecuted before a domestic court or before the
ICC. This is because the ICC may impose prison sentences, which are
considerably longer than those possible under the Finnish Penal Code. The ICC
may impose imprisonment up to 30 years or life imprisonment.70 Under the
Finnish law a term of life imprisonment may be imposed for genocide, but in
respect of other crimes referred to in Chapter 11 of the Penal Code it may only
be imposed when the offender has also committed a murder. As far as
imprisonment for a specific number of years is concerned, the maximum penalty
for more than one crime under the Finnish law is 15 years.

Another difference can be found in the provisions concerning reduction
of sentences. Incases where the ICC has sentenced the offender to imprisonment,
the Court has the exclusive power to review the sentence in order to determine
whether it should be reduced. This may be done when the person has served two
thirds of his sentence, or 25 years in the case of life imprisonment. If an ordinary
court has sentenced the offender to life imprisonment, the President of the
Republic normally pardons him after 11-13 years of enforcement. Other convicts
are released on parole after they have served half or (in case of recidivists) two
thirds of their sentences. Also in this respect the differences between the Statute
and the domestic Penal Code are significant.71

On the other hand, when a Finnish court sentences a perpetrator of an
offence referred to in the Statute, it has the power to impose the sentence it
considers appropriate also in the future. Article 80 ICC Statute does not affect
application of sentences provided by the domestic law. Nor may subsequent
rulings concerning pardon, parole or suspension of sentence result in the case
being referred to the ICC.
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9. Grounds for excluding criminal responsibility

States that try persons charged with one of the ICC crimes are not going to
follow the grounds of defense under the Statute72, but apply instead those as
provided for by their own national Penal Codes. However States Parties may
need to revise defences allowed under the national Penal Code, in order to
ensure that they do not shield the person from criminal responsibility for acts
that constitute ICC crimes. A trial, where a person is acquitted of an ICC crime
by a national court by means of a defence that is too easy to raise, could be
considered a sham trial.

The Finnish general principles of criminal liability and the defenses
correspond to large extent to those of the Statute. For example the definitions of
penal capacity and mistake of law are nearly identical in the Rome Statute and
the Finnish Penal Code.73 Also, mental element and mistake of fact are regulated
approximately the same way.74 Therefore, no changes were made to the general
part of the Finnish Penal Code because of the Rome Statute.

The defence of superior orders could raise some problems in Finland.
The relevance of superior orders is wider at the moment in the Finnish Penal
Code than in the Rome Statute. In the present domestic provision, if the soldier
did not know the unlawfulness of the order, he is always free from
responsibility. Therefore, no manifest unlawfulness is required, as in the Article
33 of the Rome Statute.75

This national provision will, however, along with several other general
rules of criminal responsibility, be reformed in the near future. A proposal for a
totally new general part of the Penal Code was introduced in May 2000 and will
lead to a Government Bill by spring 2002.76 The proposal corresponds to the
Statute in this respect.

10. Statute of limitations

Last but not least, one further difference between the Rome Statute and the
Finnish Penal Code concerns the statute of limitations. Crimes that may subject
the offender to life imprisonment are not subject to the statute of limitations in
Finland. In all other cases, however, the charges must be brought within twenty
years of the offence in a Finnish court of law.  According to Article 29 of the
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Statute, none of the crimes within the jurisdiction of the Court shall be subject
to any statute of limitations.

This relation between the Finnish Courts and the ICC seems to be
appropriate. If the crime in question has been committed very far away in the
past, maybe it is best to transfer the proceedings to the ICC from the national
authorities. From a deterrence point of view it may be important to symbolize
that the crimes in question are not forgotten. After all, one of the best ways to
deal with the past is to find out what really happened.
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ANNEX 1: The law texts as accepted in the Finnish Parliament and signed by the
President of the Republic

An unofficial translation from Finnish by Ari-Matti Nuutila. The law is in normal text
style. Some explanatory remarks have been added in [bold] style.

The Act to implement and apply the Rome Statute of the International Criminal Court
(Nr. 1284/2000)

The Parliament, in accordance with section 95 paragraph 2 of the Finnish Constitution
enacts, as follows:

[As the proposal concerned the Finnish Constitution, the Parliament adopted it by a
decision supported by at least two thirds of the votes cast. The Constitution itself was
not changed.]

Section 1

Regulations of the Statute of the International Criminal Court, adopted in Rome on 17th

July 1998, are in force in Finland as an Act, insofar as they are of a legislative nature.

Section 2

(1) The Ministry of Justice encounters requests for cooperation made by
the International Criminal Court and dealing with crimes belonging to
the jurisdiction of the International Criminal Court. These include also
requests for surrender and extradition and enforcement of decisions of
the International Criminal Court. The Ministry of Justice carries
responsibility for cooperation with the International Criminal Court
either itself or with the help of other authorities legally competent.

(2) Replies to the International Criminal Court are delivered through the
Ministry of Justice also in cases in which the Ministry of Justice does
not itself take care of the cooperation responsibilities, unless
otherwise noted in the request for cooperation.

(3) Without prejudice to the provisions of paragraphs (1) and (2), requests
may also be transmitted directly from the International Criminal Court
to the Finnish competent authorities, or through diplomatic channels,
the International Criminal Police Organization or any appropriate
regional organization.

Section 3

(1) A person, who is found in the territory of Finland, has to be arrested
and surrendered to the International Criminal Court according to the
request made by the Court.

(2) Concerning the procedure otherwise, the Extradition Act (456/1970)
is applied.

Section 4

(1) The legally competent Finnish authorities are obliged to give judicial
assistance to the International Criminal Court for investigation and
prosecution of crimes within the jurisdiction of the Court.
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(2) Juridical assistance is given according to the Act on International
Legal Assistance in Criminal Matters (4/1994), unless otherwise
noted in the request. Coercive measures can be used in accordance
with the Coercive Measures Act (450/1987).

Section 5

(1) A witness has an obligation to follow the summons of the
International Criminal Court served to him and be present in person
in the International Criminal Court.

(2) The Finnish authorities are obliged to assist the witness in following the
summons from the International Criminal Court in all necessary ways.

Section 6

(1) A witness, who has been summoned in Finland to be heard in the
International Criminal Court, has a right to compensation in advance
according to the State Compensation for Witnesses Act (666/1972).

(2) A request for compensation in advance has to be made to the court
of first instance, which has given the witness the summons to be
heard in the International Criminal Court.

(3) A compensation paid in advance can be recouped only if the witness
does not enter the Court or otherwise does not fulfill his duties. A
decision to recoup is made by the court referred to in paragraph (2)
on the basis of arequest of the Ministry of Justice.

Section 7

(1) The enforcement of a sentence of imprisonment sentenced by the
International Criminal Court takes place in Finland according to the
Act on International Cooperation in the Enforcement of Certain
Penal Sanctions (21/1987). However, the regulations in section 3
about the restrictions on enforcement are not applied.

(2) For the enforcement of the punishment, necessary enforcement
orders are given according to section 7 of the Act referred to in the
paragraph (1).

Section 8

(1) The enforcement of forfeiture of property or assets ordered by the
International Criminal Court takes place in Finland according to the
Act on International Cooperation in the Enforcement of Certain
Penal Sanctions (21/1987). However, the regulations in section 3
about the restrictions of enforcement are not applied.

(2) For the returning of property and assets, the Ministry of Justice
gives orders according to the request of the Court.

Section 9

The enforcement of fines and reparations to victims ordered by the International
Criminal Court takes place in Finland according to the request of the Court.
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Section 10

More specific rules of the implementation of this Act can be given by a Decree issued
by the President of the Republic.

Section 11 

The bringing into force of this Act is provided by a Decree, issued by the President of
the Republic.

In Helsinki, 28 December 2000

The President of the Republic
TARJA HALONEN

Foreign Minister Erkki Tuomioja

The Act on certain changes in the Penal Code (Nr. 1285/2000)

The Parliament
changes in the Penal Code (39/1889) chapter 1, section 11, paragraph 2

(563/1998) and chapter 40, section 9, paragraph 3 (815/1998), and
adds to chapter 15 section 12 a, to chapter 16 section 19 a and to chapter 16

section 20 (815/1998) paragraph 4, as follows:

Chapter 1 � Scope of application of the criminal law of Finland (626/1996)

Section 11 � Requirement of dual punishability

(1) - - - - - - -

(2) Even if the offence is not punishable under the law of the place of
commission, Finnish law shall apply to it if it has been committed
by a Finnish citizen or a person referred to in section 6(3)(1) [a
person who at the time of the offence was, or at the beginning of the
trial is, permanently resident in Finland], and the penalty for it has
been laid down in

(1) section 12 a of chapter 15 referring to sections 1-9 of the
mentioned chapter,

(2) section 19 a of chapter 16 referring to sections 1-3, 13 and
14 of the mentioned chapter,

(3) sections 18 or 19 of chapter 17,
(4) sections 6�8 of chapter 20,
(5) section 9 of chapter 20, where the act is directed at a

person younger than eighteen years of age (563/1998), or
(6) sections 1-4 of chapter 40, if the offender is an official of

the International Criminal Court

Chapter 15 � Offences against the administration of justice (563/1998)

Section 12 a � Offences against the administration of the International Criminal Court

In applying the sections of false statement, false denunciation, falsification of evidence,
and threatening a person to be heard in the administration of justice, the International
Criminal Court falls under the definition of a �court� and an investigation referred in the
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Statute of the International Criminal Court under the definition of a �criminal
investigation�.

Chapter 16 � Offences against the public authorities (563/1998)

Section 19 a � Offences against the International Criminal Court

In sections 1-3 [violent resistance to a public official, resistance to a public official and
obstruction of a public official], 13 and 14 [bribery and aggravated bribery] of this
chapter, an official of the International Criminal Court falls under the definition of a
�public official�.

Section 20 � Definitions

(1) - - - - - - -

(2) - - - - - - -

(3) - - - - - - -

(4) An official of the International Criminal Court means a person who
is in service relationship with the International Criminal Court as a
Judge, a Prosecutor, a Registrar or a civil servant in the Office of the
Prosecutor or the Registry.

Chapter 40 � Offences in public office and offences by an employee of a public
corporation

Section 9 � Provision on application (792/1989)

(1) - - - - - - -

(2) - - - - - - -

(3) The provisions in sections 1 � 4 of this chapter [acceptance of a
bribe, aggravated acceptance of a bribe, bribery violation,
forfeiture]apply also where the offender is a person in the service of
the European Communities, as referred to in chapter 16, section 20,
an official of another Member State of the European Union, or an
official of the International Criminal Court.

The bringing into force of this Act is provided by a Decree, issued by the President of
the Republic.

In Helsinki, 28 December 2000

The President of the Republic
TARJA HALONEN

Foreign Minister Erkki Tuomioja



36 Ari-Matti Nuutila

ANNEX 2: The Crime Definitions 

The Rome Statute Finnish Penal Code � Chapter 11 � War
crimes and offences against humanity
(578/1995)

Article � Genocide

For the purpose of this Statute, "genocide"
means any of the following acts committed
with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group,
as such:

(a) Killing members of the group; 
(b) Causing serious bodily or mental

harm to members of the group; 
(c) Deliberately inflicting on the group

conditions of life calculated to bring
about its physical destruction in
whole or in part; 

(d) Imposing measures intended to
prevent births within the group; 

(e) Forcibly transferring children of the
group to another group.

Section 6 � Genocide (578/1995)

1. A person who for the purpose of entirely
or partially destroying a race, a national,
ethnic or religious group or another
comparable group

(1) kills members of the group;
(2) inflicts grievous bodily or mental

damage or illness to members of
the group;

(3) takes forcible measures to prevent
procreation among the group;

(4) forcibly moves children from one
group to another; or

(5) in another comparable manner
essentially impairs the survival of
the group

shall be sentenced for genocide to
imprisonment for at least four years or for
life.

2. An attempt is punishable.

Section 7 � Preparation of genocide
(578/1995)

A person who for the purpose referred to in
section 6

(1) conspires with another to commit
genocide; or

(2) makes a plan for genocide

shall be sentenced for preparation of
genocide to imprisonment for at least four
months and at most four years.

Article 7 � Crimes against humanity

1. For the purpose of this Statute, "crime
against humanity" means any of the
following acts when committed as part of a
widespread or systematic attack directed
against any civilian population, with
knowledge of the attack: 

(a) Murder; 
(b) Extermination; 
(c) Enslavement; 
(d) Deportation or forcible transfer of

population; 

Section 4 � Violation of human rights in a
state of emergency (578/1995). 

1. A person who violates or fails to comply
with the rules on the protection of the
wounded, the sick or the distressed, the
treatment of prisoners of war and the
protection of the civilian population, which
according to the international agreements
binding on Finland or the established rules
of public international law are to be followed
during war, armed conflict or occupation,
shall be sentenced for violation of human
rights in a state of emergency to
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(e) Imprisonment or other severe
deprivation of physical liberty in
violation of fundamental rules of
international law; 

(f) Torture; 
(g) Rape, sexual slavery, enforced

prostitution, forced pregnancy,
enforced sterilization, or any other
form of sexual violence of
comparable gravity; 

(h) Persecution against any
identifiable group or collectivity on
political, racial, national, ethnic,
cultural, religious, gender as
defined in paragraph 3, or other
grounds that are universally
recognized as impermissible
under international law, in
connection with any act referred
to in this paragraph or any crime
within the jurisdiction of the Court; 

(i) Enforced disappearance of
persons; 

(j) The crime of apartheid; 
(k) Other inhumane acts of a similar

character intentionally causing
great suffering, or serious injury to
body or to mental or physical
health.

2. For the purpose of�

imprisonment for at least four months and
at most six years.

2. An attempt is punishable.

3. If the act referred to in this section,
considering the nature of the violation, the
minor significance of the consequences and
the other relevant circumstances, is not
serious when assessed as a whole, the
offender shall not be sentenced for a
violation of human rights in a state of
emergency or an attempt thereof, but
instead for the other offences manifest in
the act.

Section 5 � Aggravated violation of human
rights in a state of emergency (578/1995)

1. If in the violation of human rights in a
state of emergency

(1) several people are put in mortal
danger; or 

(2) the offence is committed in an
especially brutal or cruel manner 

and the offence is aggravated also when
assessed as a whole, the offender shall be
sentenced for aggravated violation of
human rights in a state of emergency to
imprisonment for at least two and at most
twelve years.

2. An attempt is punishable.
Article 8 � War crimes

1. The Court shall have jurisdiction in
respect of war crimes in particular when
committed as part of a plan or policy or as
part of a large-scale commission of such
crimes. 

2. For the purpose of this Statute, "war
crimes" means: 

(a) Grave breaches of the Geneva
Conventions of 12 August 1949,
namely, any of the following acts
against persons or property
protected under the provisions of
the relevant Geneva Convention: (i)
- (vii)

(b) Other serious violations of the laws
and customs applicable in
international armed conflict, within
the established framework of

Section 1 � War crime (578/1995)

1. A person who in an act of war

(1) uses a prohibited means of warfare
or weapon;

(2) abuses an international symbol
designated for the protection of the
wounded or the sick; or

(3) otherwise violates the provisions of
an international agreement on
warfare binding on Finland or the
generally acknowledged and
established rules and customs of
war under public international law

shall be sentenced for a war crime to
imprisonment for at least four months and
at most six years.

2. An attempt is punishable.
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international law, namely, any of the
following acts: (i) - (xxvi) 

(c) In the case of an armed conflict not
of an international character, serious
violations of article 3 common to the
four Geneva Conventions of 12
August 1949, namely, any of the
following acts committed against
persons taking no active part in the
hostilities, including members of
armed forces who have laid down
their arms and those placed hors de
combat by sickness, wounds,
detention or any other cause: (i) -
(iv) 

(d) Paragraph 2 (c) applies to armed
conflicts not of an international
character and thus does not apply to
situations of internal disturbances
and tensions, such as riots, isolated
and sporadic acts of violence or
other acts of a similar nature. 

(e) Other serious violations of the laws
and customs applicable in armed
conflicts not of an international
character, within the established
framework of international law,
namely, any of the following acts: (i)
- (xii) 

(f) Paragraph 2 (e) applies to armed
conflicts not of an international
character and thus does not apply to
situations of internal disturbances
and tensions, such as riots, isolated
and sporadic acts of violence or
other acts of a similar nature. It
applies to armed conflicts that take
place in the territory of a State when
there is protracted armed conflict
between governmental authorities
and organized armed groups or
between such groups.

3.  Nothing in paragraph 2 (c) and (e) shall
affect the responsibility of a Government to
maintain or re-establish law and order in the
State or to defend the unity and territorial
integrity of the State, by all legitimate
means. 

Section 2 � Aggravated war crime
(578/1995)

1. If in the war crime

(1) several people are put in mortal
danger;

(2) very serious and extensive
economic damage is caused; or

(3) the offence is committed in an
especially brutal or cruel manner

and the offence is aggravated also when
assessed as a whole, the offender shall be
sentenced for an aggravated war crime to
imprisonment for at least two and at most
twelve years.

2. An attempt is punishable.

Section 3 � Petty war crime (578/1995)

If the war crime, considering its
consequences and the other relevant
circumstances, is petty when assessed as a
whole, the offender shall be sentenced for a
petty war crime to a fine or to imprisonment
for at most six months.
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Mika Viljanen

In Search of Fairness Rationalities, Contract
Law Rules, and Russia1

Russia is different. It has its own rationality, a Russian mind set. It has its own
rules, standards, and yardsticks. This seems true of Russian law as well. It
appears different. Russian law is difficult to approach and represents itself as an
enigma to the Western lawyer. Russian law is not modern; it is not democratic;
and its legitimacy is highly suspect. It is at odds with Western conceptions,
stagnant with conceptual rigor, and infested with a distinctively Russian mode
of thinking. Something is not right, regardless of the fact that surface at times
seems to be located within the framework and parameters of Western law. Rules
may conform, but, ultimately, the set of mind is different. 

In this article, I will take a branch of Russian law and examine its
standards and criteria of self-understanding, its rationality. The object of
analysis is Russian contract law. The focus is set on fairness-oriented existing
law rules and the rationality type that they reflect. The theoretical point of
departure for the discussion is found in a recent Finnish treatise on legal theory.
In Kriittinen oikeuspositivismi2, Kaarlo Tuori discerns three rationalities that,
when combined, form the fundamental basis of modern mature legal orders.
Tuori understand that a distinct rationality type in ultimo constitutes, shapes,
and constrains legal orders and defines their possibilities. This distinct type of
rationality is reflected in three accounts of modern law, i.e. those of Max
Weber, Francois Ewald and Jürgen Habermas: Formal rationality, the rationality
of Norm, and communicative rationality constitute the ultimate self-
understanding of modern mature legal orders. 

The Russian legal order is, however, treated, ex hypothesis, as neither
modern nor mature. It is presumed to reflect a rationality type that is distinct
from Western conceptions. Thus, I aim to apply Professor Tuori�s analytical
tools in a presumably hostile environment, to a time, place and mind set to
which they do not belong. Unfortunately, the Russian rationality type is, from
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the outset, likely to defy closer scrutiny and attempts at detailed reconstruction.
The answers that can be gleaned seem likely to assume the form of negations.
The main thesis propounded in this article is that Russian contract law rules
appear unlikely to echo a Weberian formal rationality conception. Furthermore,
I will assert that Ewaldian or Habermasian traits are extinct as well.

The resultant understanding of rationality in Russian contract law
builds on a discussion of existing law rules. The analytical efforts are focused
on fairness-related rules. I will discern two conceptions of fairness, both of
which reflect different constitutive rationalities. The disembedding abstract
conception of fairness of traditional liberalist contract law is taken to represent
and indicate the existence of a distinctly  modern � in the sense that Bauman
employs the term3 - and  formal type of rationality. In contrast, a reembedding
conception of fairness implies the successful introduction of Ewaldian and
Habermasian rationalities into the structures of contract law. The reconstruction
of the rationality conception builds on an analysis of contract law rules that
regulate the negotiation process and draw the limits of a permissible substantive
disparity of contractual obligations. The discussion focuses on rules of general
contract law. Four Articles of the First Part of Civil Code of Russian Federation
will be examined. I will explicate the contents of these articles and discuss their
practical and theoretical significance.

The research task is, however, hampered by technical and practical
difficulties. The first one of these problems concerns information. Russian
statutes, as well as the Civil Code in which contract law rules are located, lack
travaux preparatoires. There are, thus, no official authoritative documents
which could be used to support arguments and interpretations that I will
propound. Furthermore, the Russian judicial style is laconic, terse, and
sometimes even Spartan. Argumentation runs on formal lines. As a
consequence, court opinions are brief, ill-motivated, and on the brink of being
useless. This is further amplified by the system of reporting the cases.4 A
plenitude of commentaries exists and is available. The quality of discussion in
them is, however, dubious. Usually, the commentators content to quote the Civil
Code Article and paraphrase its contents. Sometimes, a few examples are given,
and one or two cases are cited, but, in general, in-depth discussion is missing.
The same is true of contract law textbooks. In this Article, I use two
commentaries5 and a contract law textbook by M.I. Braginskiy and V.V.
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grazhdanskomu kodeksu Rossiiskoy Federachii chasti pervoy. (Postateniy) [Commentary
on the First Part of Civil Code of Russian Federation]. Moskva: Infra-M).
6 Braginskiy�Vitryanskiy 1999 (Braginskiy, M.I.,  � Vitryanskiy, V.V.,
Dogovornoe pravo. Kniga pervaya, Obschie polozheniya. 2-oe izdanie [Contract Law].
Moskva: Statut).
7 See e.g. accounts of the possible new foundations in Alekseyev 1999 and
Nersesyanch 1998 (Nersesyanch, V.S.: Yurisprudenchia [Jurisprudence]. Moskva:
Infra-M). Both scholars started their careers during the Soviet era, but are still widely
respected and cited.

Vitryanskiy6 in addition to a number of shorter Articles and material that could
be described as theoretical. 

The second, and more important, problem is that the Russian legal
system is in turmoil. Legal theory is struggling to find a new orientation and
new foundations on which to build a new Russian jurisprudence7.
Argumentation patterns still appear to derive from Soviet jurisprudence. The
emphasis still rests on abstract rules and their logical, syllogistic application.
The objectivist assumptions vis-à-vis the normative system and the surrounding
social reality are still upheld. There is a lack of a civil society debate on the
standards and values of a worthwhile life. An instrumentalist and manipulative
approach to law still reigns. The State is still omnipresent and pre-eminent.

2. Theoretical Framework

2.1. The Three Levels of Law

Kaarlo Tuori finds his point of departure in the failure of legal positivism. The
research program and doctrinal manifesto sketched out in Kriittinen
oikeuspositivismi aim at upholding the positivist idea of enacted, man-made law,
but in a modified form. This conception is augmented by natural law ideas and
a postmodern philosophical twist. First, Tuori still holds that legal rules are
malleable and adaptable, subject to the will of the legislator. They are enacted,
amended and revoked intentionally, wielded as purpose-oriented tools in social
engineering, and utilized as instrument in controlling and steering the behaviour
of individuals. Second, legal rules are neither permanent nor unalterable divine
postulates. The traditional ties to transcendental moral beliefs have been largely
severed: there is no room for natural law in its original sense. Moral pluralism,
the reflective nature of modernity and heterogeneous cultural environments
prescribe all-embracing and self-justificatory belief systems. Still, there is a
demand for fixed, permanent, and morally justified foundations of law. These
underlying rules of law are needed to limit and constrain the autonomous
legislator, to restrict law, to prevent totalitarian regimes, and to keep law just.

In critical legal positivism, the boundaries and limits of law are found
within the law itself, within the body of legal rules. Tuori construes legal
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8 The three-layer structure derives from Sakari Hänninen�s Aika, paikka ja
politiikka. (Hänninen, Sakari, Aika, paikka ja politiikka [Time, Place and Politics].
Helsinki: Tutkijaliitto, 1981)
9 Methodological components of the legal culture, the enigmatic concept of
juridical logics as Tuori designates it, constitute the methods, metanorms and, standards
with which lawyers operate and constitute the legal methods. Tuori mentions the
doctrine on sources of law; various metanorms of normative conflict resolution, i.e. e.g.
the rule lex specialis derogat legi generalis; legitimate juristic argumentation patterns,
e.g. the ideal model of legal adjudication being based on subsumptive logics or; yleiset
opit that in continental jurisprudence provide the systemic point of view in ruling on the
particularities of individual branches of law. (Tuori 2000, 178-190). 
10 Tuori provides few examples, but names e.g. the concepts of subjective right,
legal subject and contract as such basic legal categories. (Tuori 2000, 208-209)

systems as three-layer structures.8 Concrete enacted law-book rules, court
opinions, and interpretations propounded by scholars constitute the tumultuous
surface of law. The surface is prone to changes, manipulation, and
transformation. Its movements are often abrupt and the reforms sometimes
drastic and revolutionary. The riotous surface is constrained and tamed by the
intermediate and deep levels of law. The intermediate level is more serene than
the surface; it is resistant to sudden developments but, nevertheless, in constant
movement. The intermediate level doctrines, metarules, and principles9 provide
law with consistency and coherence. The intermediate level substance providers
the legal order with systemic; these methodological conventions and the
juridical style they bring with them dictate the windows of immediate
possibilities. The third of the levels that Tuori discerns, the deep level of law, is
the most enigmatic and intractable. It consists analytically � as all the layers � of
three elements: of conceptual, normative, and methodological structures that
together constitute the episteme of law. This episteme, i.e. the basic legal
categories10, fundamental normative principles, and the rationality type shape,
constrain, form, and establish legal discourse.

2.2. Rationality, Fairness, and Contract Law

2.2.1. Weber, Ewald, and Habermas

In this article, I focus the theoretical discussion on the deep level conception of
rationality. The topic is, however, not easily approachable. The image of
rationality that Tuori conveys in Kriittinen oikeuspositivismi is itinerant, misty,
muddled, only an allusion at best. Tuori leaves much to the reader and her
imagination. The point of departure is that the rationality type, to which modern
mature law subscribes, consists of three conceptions that originate in the three
narratives of modern law. These three conceptions can be summarized as
follows: the formal legal rationality that has found it most famous expression in
Max Weber�s account of law; the rationality of Norm that Francois Ewald
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11 Weber points out that only in Western societies, was systematic research in exact
natural sciences and mathematics conducted; universities existed and sponsored rational
and systematic research and educated both scientist and professionals; Article employed
rational methods; constitutional governments, states and rule-bound administration
machineries were the mode of government; rational capitalism based on free
employment, profit-orientation of economic activities supported by accounting and,
utilizing scientific knowledge, served as the hegemonic mode of economic production.
(Weber 1980 (Weber, Max, Protestanttinen etiikka ja kapitalismin henki [The
Protestant Ethics and the Spirit of Capitalism]. Helsinki: WSOY), 9-19)
12 See e.g. Weber 1978 (Weber, Max, Economy and Society 1&2. Berkeley, Los
Angeles, London: University of California Press), 
13 See Tuori 2000, 38-39. See also Habermas 1984 (Habermas, Jürgen, The Theory
of Communicative Action. Volume One. Reason and Rationalization of Society,
Cambridge: Polity Press), 157-178.
14 With the concept of the juridical Ewald wishes to illustrate the rationality that
underlies the liberal law, another of his concepts. See Tuori 2000, 72-75.

delineates; and the communicative rationality propounded by Jürgen Habermas
in The Theory of Communicative Action and Between Norms and Facts.

Weber understands formal legal rationality to embody and facilitate
the rationalization of legal life. As a societal structure, law is formally rational
when its constitutive rationality runs parallel to purposive rationality of action.
Rationalization is fundamental to Weber�s conception of modern societies. In
Weber�s account of modernity, rationalization is reflected in the emergence of
a life-form that builds itself on reflective appropriation of knowledge and a
methodological conduct of life11. The world loses its magical contents,
humankind becomes disenchanted. Rationalization is, in Weber�s account, an
Occidental phenomenon, which Weber attributes to the eschatology of the
Judeo-Christian religion, especially to the creed of Calvinism and Protestantism.
In legal settings, modernization and rationalization are represented above all in
the transformations occurring on three different levels: action, culture, and
society. First, as a societal structure, law is considered man-made, changeable,
i.e. a product of human action. It constitutes a distinctive rational life-form
similar to the capitalist economy and the bureaucratic State. Second, on a
cultural level law is understood to consist of abstract legal rules that together,
when properly systematized and generalized, produce �a seamless web�.
Simultaneously, law severs its connections to ancient values, religious dogmas,
and beliefs instead finding its legitimacy in approved formal procedures that are
followed when law is enacted. Law is law because it can be identified on formal
grounds12. Third, on the level of action, the professional bureaucrat-jurist
operates within this fixed but malleable web of rules and � after carefully
deliberating and using the professional skills which his education has endowed
him with � may find an answer to every possible concrete and particular case by
conducting simple logical operations.13

The contrast to Ewald�s conception of law and legal rationality is
striking. The rationality of Norm rejects the idea of the seamless web. Instead,
Ewald tries to conceptually accommodate to recession of the juridical14 in
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15 See Tuori 2000, 71-90.

welfare states. According to Ewald�s diagnosis, non-juridical administrative
methods of discipline and use of power are increasingly substituting the
juridical methods. The liberal, Weberian law loses its significance.
Consequently, liberal law transforms itself into social law. Again, one discerns
the recurring three levels of society, culture, and action. In a welfare state,
society consists of a multitude of subsystems that are functionally
interdependent but share no unitary background theory. Law is no longer
independent. The legal system becomes the scene where conflicts of interests,
rationalities and values are resolved. Law functions as a tool in integrating
society: it provides the society with the organic solidarity that communities
otherwise lack. As a cultural structure, social law is characterised by
transactions, conflicts, negotiations, compromises, and balances. Deals are
struck; concessions are made. Legal argumentation becomes an instrument in
devising corrective balances of inequality. Consequently, the logic of law
undergoes a transformation. The dichotomic structure of legal argumentation
and decision-making dissolves into sliding scales and thresholds. Decisions are
no more binary on/off decisions; instead, the clear demarcation lines drawn
between the permitted and the prohibited, and the legal and the illegal, blur into
thresholds and averages. The cool and logical bureaucrat-jurist becomes
personally involved. The person in him must take an active role in striking the
balances.15

Habermas adds a different but equally important undertone to Ewald�s
account. Whereas Ewald was contented only to sketch out the consequences of
the emerging social law, Habermas connects this development to the problems
of the domains of the state and the economy. Habermas discerns three spheres
of life: the bureaucratic State, the capitalist Economy, and the Lifeworld. The
State and the Economy constitute the System, which aspires to formal
rationality and within which control is exerted and cooperation facilitated by
distinctive steering media, authority and money, respectively. The Lifeworld, in
contrast, represents itself as the domain of freedom and unimpeded ethical
discourses, of communicative rationality, of free appropriation of knowledge, of
exchange of opinions; and of value debates. Habermas� thesis is that the System
colonizes the Lifeworld: its formal rationality slowly expands to its structures of
communication and occupies territory. The Lifeworld loses its ability to bolster
free moral and ethical discourses, becoming subject to the institutionalised
rationality of the System. In Habermas� account, law has a double identity. On
one hand, law is part of the System: positive law emancipates political and
economic action from the burden of constantly reformulating and relegitimazing
their foundations in Lifeworld discourses. The Lifeworld loses its influence on
the structures in the Economy and the State as law, i.e. positively enacted legal
rules, creates, legitimizes and formalizes the domains of the political and the
economic. In this sense, law is one of the colonizers. On the other hand,
Habermas sees law in a more positive light. Simultaneously with the colonizing
effect, law provides the Lifeworld with a means of controlling the System: it
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16 See Habermas 1996 (Habermas, Jürgen, Between Facts and Norms. Cambridge:
Polity Press), 166-168 on the legislative procedure of the democratic rule of law and the
components of ideal democratic procedure.
17 Habermas 1996, 367.
18 Habermas 1996, 162. The same approach to decision-making is present in
Habermas� account of the judicial. In Habermas account, judicial practices are discourses
on the appropriate application of norms. Habermas draws a parallel between the courts
and the parliament and the civil society. Judicial discourses are capable of producing
legitimate, justifiable and rational decisions that concern both the facts of the case and the
norms that are applicable. (Habermas 1996, 232-233, also Tuori 2000, 125-129.)

may subject the System to the communicative rationality of the Lifeworld. This,
however, requires that certain conditions are met. First, a democratic legislative
procedure may contribute to the restraining effect. Habermas asserts that the
democratic legislative procedures are capable of turning the political processes
into free Lifeworld discourses, of transposing the political and, thus, formal
rational discourses into ethical and pragmatic discourses that are no longer
subject to the rationality of the System.16 Second, a functioning public sphere,
i.e. a civil society, may exert control over the System. With the concept of civil
society Habermas refers to a sphere of society that is �composed of those more
or less spontaneously emergent associations, organizations, and movements that
attuned how to societal problems resonate in the private life spheres, distil and
transmit such reaction in amplified form to the public sphere�17. Habermas� aim
in postulating the concepts of the ideal democratic legislative procedure and
civil society is to demonstrate that modern law can be legitimate because of its
justifiability. This legitimacy flows from the fact that the rules are the product
of ideal discourses and thus rational. The last stage of the procedure, a moral
discourse, is, akin to the civil society discourse, supposed to ensure that the
interests and values embodied in contested norms are �unreservedly universal�,
i.e. that

the ethnocentric perspective of a particular collectivity expands into the
comprehensive perspective of unlimited communication community, all of
whose members put themselves in each individual�s situation, worldview,
and self-understanding, and together practise an ideal role taking.18

2.2.2. Existing Law and Two Notions of Fairness and Rationality

Contract law is changing. Traditional liberal doctrines and principles have lost
their credibility. Whereas the liberal paradigm merely is contented to safeguard
the unlimited abstract freedom of individuals, the emerging new law of contract
has grown more open to policy considerations and substantive reasons. Contract
law has a new purpose, pursuing a notion of substantive social justice. Hugh
Collins thematizes:
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19 Collins 1993 (Collins, Hugh, The Law of Contract. London: Butterworths),
27�28.
20 On liberalist contract law, see e.g. Häyhä 1996, (Häyhä, Juha, Sopimus, laki ja
vakuutus [Contract, Statutes, and Insurance]. Helsinki: Suomalainen lakimiesyhdistys),
42�45, Wilhelmsson 1993 (Wilhelmsson, Thomas, Questions for a Critical Contract
Law � And a Contradictory Answer: Contract as Social Cooperation in Thomas
Wilhemsson (ed.), Perspectives of Critical Contract Law. Darthsmouth: Aldershot),
22�24.

[�] the concern about unjustifiable domination, the equivalence of exchange,
and the need to ensure cooperation [�] form the core of the interpretation of
law of contract [�]. The emphasis upon these values in the modern law
signifies a new understanding and justification of the market order.19

Collins argues that this change amounts to a revision of the philosophy that
underlies contract law. The nineteenth century conception of liberalism is being
replaced by a new �revised notion of liberalism�.

Liberalist contract law emphasizes abstract freedom: the negotiating
parties are presumed to be rational, affluent, and equal. Under these conditions,
the outcome of contract negotiations is always optimal, and intervention
requires substantial proof of abnormal circumstances. The social environment in
which the contracting parties find themselves is assumed external and irrelevant
to the contracting process and its outcomes. The contract is dislocated both
temporally and spatially, lifted out of its social environment. The range of facts
that can be considered when adjudicating a contractual dispute is narrowed
down to a minimum. A contract has fixed and nonnegotiable boundaries. It
materializes at one precisely determinable moment and it ceases to exist at
another like moment. The remedial system is based on the distinction of
effective and ineffective contracts. In consequence, contract law becomes a
highly reductive and restrictive system of communication that operates within
strict boundaries. Contractual argumentation is subject to binary logics: the
contract is either binding or invalid. There are no grey areas, nor any
intermediate phases or sliding scales. The code on which contractual
communication is built is binary, abstract, restrictive and highly simplistic.20

On the other hand, the new revised notion of liberalism endorses and
embodies a different mode of thinking.  Contracts are considered more open-
ended communications processes that breathe and evolve during their lives. The
paradigmatic case transforms itself: instead of the previous model case of an
executory contract on sale of goods, the late modern typical contract is
perceived to be a shared project in which the parties cooperate to achieve a set
of common objectives. The time-frame changes simultaneously. Contracts
become long-term arrangements that grow organically. The concrete obligations
evolve and only take shape gradually.

In this Article, I discern two notions of fairness: the abstract
disembedding fairness conception characteristic of the liberalist paradigm of
contract; and the reembedding substantive fairness conception, peculiar to late
modern contract law rules. The two notions of fairness derive from two
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21 The terms disembedding and reembedding are taken from Anthony Giddens. In
Consequences of Modernity (Giddens, Anthony, Consequences of Modernity.
Cambridge: Polity Press, 1990), Giddens grounds his analysis of late modernity on the
concepts of disembedding and reembedding. Societies of late modernity are
characterized by complexity. Communities become socially disembedded; individuals
are dependent on abstract systems of knowledge administered by experts and
impenetrable to laymen, on impersonal, faceless connections and ties, and an advanced
division of labour; the society is full of risks that are carefully and deliberately managed,
but at the same time, per definitionem, beyond our sphere of influence. Communities
and individual have lost their connection a concrete space and time; they are dislocated
spatially and temporally. No bounds to specific stable, non-negotiable communities
exist. Instead individuals find themselves members to communities that are in constant
flux, as loose groupings they are continuously prone to voluntary dissolution and
termination. The time-space dislocation is bound to the emergence of disembedding
mechanisms, institutional, objectified structures that convey meanings but �lift them out
of their localised contexts, reorganizing social relations across large space-time
distances�. (Giddens 1990, 110-144)

On the other hand, an opposite development takes place. Societies are
reembedded. In Giddens� terminology, reembedding refers to �reappropriation or
recasting of disembedded social relations so as to pin them down to local conditions of
space and time�. Trust is instrumental to reembedding. Relations of trust provide the
access points in which the abstract expert systems reconnect with face-to-face
connections, provide the basic ontological security and sense of continuity.

�Trust, ontological security, and a feeling of the continuity of things and persons
remain closely bound up with one another in the adult personality. Trust in the
reliability of nonhuman objects [�] is based upon a more primitive faith in the
reliability and nurturance of human individuals. Trust in others is a psychological
need of a persistent and recurrent kind. Drawing assurance from the reliability or
integrity of others is a sort of emotional regrooving which accompanies the
experience of familiar social and material environments. [�] The predictability
of the (apparently) minor day-to-day life is deeply involved with a sense of
psychological security. When such routines are shattere�for whatever
reason�anxieties come flooding in, and even very firmly founded aspects of the
personality of the individual may become stripped away and altered.� (Giddens
1990, 98)

constitutive rationalities.21 The abstract disembedding fairness corresponds with
the Weberian idea of the formal rationality of law. Contract law is understood as
a seamless web of abstract rules. The rules are applied in a logical, cold, and
equal manner by a bureaucratic machinery that is deprived of human features,
emotions, and in which a sense of duty and professionalism motivates
individuals. In contrast, the embedding substantive fairness reflects a more
comprehensive notion of possible standards of rationality. The Weberian
understanding is augmented by undertones from Habermas� and Ewalds
accounts. Contract law, thus, attempts to strike a balance between factual
interests; its aim is to reconcile different views of the optimal distribution of
resources and wealth and to uphold and maintain a certain degree of coherence
and solidarity in society. At the same time, the courts and the parliament are
rendered a venue for public moral debate on the conditions of the good life. In
the legislative and judicial processes, the conditions of the good life and
adjacent value systems are reproduced and  discussed under circumstances that
ideally approach and comply with the conditions of free discourse. As the legal
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22 See Collins 1993, 28-30.

argumentation patterns lose their dependence on abstract syllogisms and
become accessible to moral and political arguments, the communicative
rationality gains ground. 

The transformation of the notion of liberalism leads to the
transformation of the fairness conception. The consequences this transformation
engenders are substantial and reflected in recent developments in Western case
law and codifications of contract law. Novel rules and doctrines appear. There
are three visible trends: 

1. Increased awareness of factual imbalances in the relative
strengths of the negotiating parties;

2. judicial intervention in cases where the price of exchange is
considered unfair; and 

3. the rise of duties of loyalty, i.e. the rise of a notion of contract
as an instrument of cooperation.22

These three changes determine the orientation of my analysis of existing
Russian contract law rules. The trends, together, serve as a litmus test. If the
trends are visible and dominant in the discourse, the conception of fairness that
the system endorses runs along reembedding lines. Consequently, the contract
law system under discussion would, in these cases, be likely to prove to be both
modern and mature. If only the Weberian conception of formal legal rationality
can be discerned, the contract law system subscribes to the traditional modern
paradigm. Should all three go undetectable in the analysis, the contract law
system at hand is either still pre-modern or not modern at all. One must,
however, note that the lines drawn are delicate. First, much depends on the texts
that are used and the authors of those texts. Individual preferences, affections,
and political and ideological convictions shape the understanding that an author
may want to or is able to convey. Second, much of the deep-level issues go
unarticulated. Rationality is seldom discussed explicitly. This means that the
student must rely on impressions: he must be able to read the texts with
exquisite care and find the contradictions and conflicts, discontinuities and
anomalies that exist. Third, contract law, as a branch of law, in itself is
problematic. Tuori acknowledges in Kriittinen oikeuspositivismi that his account
of the deep level of law is coloured by his academic background as a scholar in
administrative law. Thence, the emphasis in resultant reconstructions of deep
level structures may vary. 

2.3. Rationality, Rules, and Russia

The litmus test of rationality described above provides the idea for the present
Article. I aim to explicate the Russian position on fairness. The discussion
concentrates on two substantive areas of contract law, which in Western settings
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23 See e.g. Izbedski 1996 (Izbedski, Hubert, General Survey of Developments in
Eastern Europe in the Field of Civil Law in Ginsburgs, George (ed.), The Revival of
Private Law in Central and Eastern Europe. Essays in Honor of F.J.M Feldbrugge. The
Hague, London, Boston: Martinus Nijhoff Publishers), 11.

significantly contribute to fairness conceptions. First, I will inquire into the rules
that govern the limits of consent and coercion, i.e. the negotiation process and
contracts from a procedural point of view. On a dogmatic level, this entails
locating and discussing gthe rules comparable to and resembling e.g. English
doctrines of duress and undue influence and the Finnish Contracts Act Chapter
3 Sections. Second, I will examine the rules that govern the limits of disparity in
the obligations that ensue. Third, I will analyze the Russian position on enabling
the courts to modify contracts. Of the three types of late modern developments
that Hugh Collins discerned, one is left outside the scope of this discussion.
Rules that establish duties of loyalty are not found in Russian contract law, and,
thus, I will not devote any space or time to this issue.

3. Russian Rules

3.1. Civil Code Contract Law and Fairness: Points of Departure

3.1.1. Contractual Transition

The RF Civil Code is the product of a lengthy drafting process. The process
achieved a closure of sorts on November 14, 2001, when the Third Part of the
Code was passed in the Council of Federation some two weeks after it was
adopted by the State Duma. With the adoption of the Third Part, the Code has
come to cover a wide area of private law, starting with the general provisions of
civil, the law of contracts and things, and finally in the Third Part, the law of
succession and international private law. The Code consists of three parts and of
all together 1224 Articles. The First Part entered into force on January 1, 1995,
the Second Part on March 1, 1996 and the third on January 1, 2002. Even
though the time span appears somewhat long, the need for a codification of civil
law was acknowledged very early, in fact, already during the Gorbachev�s
period and perestroika. The new economic order needed new legislation. First
aid was provided by the USSR Federal Principles of Civil Legislation (below,
FPCL), which the Supreme Soviet enacted in 1991. The codification replaced
where applicable the 1964 Civil Code.23 However, the USSR FPCL was
understood to be only a temporary solution. It was brief, insufficiently detailed
and poorly drafted. Responsibility for the drafting fell on the newly founded
Center for Civil Law Studies under the Presidency of Russian Federation. The
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24 For an account of the drafting process, see Alekseyev 1998 (Alekseyev, S.S.,
Grazhdanksiy kodeks [The Civil Code] in Makovskiy, A.L., Grazhdanskiy kodeks
Rossii. Problemi, teoriya, praktika [The Civil Code. Problems, Theories, and Practice].
Moskva: Mezhdynarodniy chentr finansogo-ekonomizeskogo razvitiya, 1998, 21-43).
25 There were two codifications of civil law. The first civil code in Soviet Union
was enacted in 1922 and the second in 1964. On these codifications as well as an
account of their history, see e.g. Syrikh 1999 (Syrikh, V.M: Istoriya gosudarstva i prava
Rossii. Sovetskie i sovremennie periody [History of the Russian Law and State. Soviet
and Contemporary Periods]. Moskva: Yurist�, 1999).
26 See also 1993 Constitution Article 8 in which the constitutional structure of the
Russian markets is established. According to the Article, the Russian economic system is
based on the unity of the Federation economic area: free movement of goods, services,
and capital; maintenance of competitive markets; and freedom of economic activities. On
comments to the Article, see e.g. Topornina 1997(Topornina, B.N., Konstituchia
Rossiiskoy Federatchiy. Naucno-prakticeskiy kommentariy. [Constitution of the Russian
Federation. Scholarly and Practical Commentary]. Moskva: Yurist�), 126-129.
27 See e.g. the appearance of Khohlov in front of the State Duma on July 22, 1994
(reported in Makovskiy 1998 (Makovskiy, A.L., Grazhdanskiy kodeks Rossiy. Problemi,
teoriya, praktika [The Russian Civil Code. Problems, Theories, and Practice]. Moskva:
Mezhdunarodniy chentr finansogo-ekonomiceskogo razvitiya), 397� 384.

drafters started slowly. According to some accounts, the Netherlands Civil Code
was used as a model.24

The result of the drafting is a Civil Code that seems to be a
compromise. The initial idea was to enact a genuine Civil Code, a codification
of market economy private law. The outcome is, however, a Code that never
breaks free from the past. The Code is watered down. The traditions are visible.
On one hand, Russian civil law has their roots in German pandect law. The
Soviet Civil Codes25 - as well as the new Civil Code � build on the five-book
model of the German BGB. The German influence is clearly visible in other
respects as well. The systematics of the code build on the Continental approach
with the basic concepts being largely the same and the logic and argumentation
patterns bearing resemblance to civil law systems that have their roots in
German law and jurisprudence.

3.1.2. Freedom of Contract

The Civil Code is explicit in promulgating the foundations and constitutive
principles upon which it is constructed.26 According to CC Article 1, the Code
builds on the principles of equality, private property, freedom of contract,
impermissibility of arbitrary interference by anyone in private affairs, necessity
of unhindered realisation of civil law rights, and the State�s obligation to ensure
that violated rights are protected and restored. Furthermore, Article 1 asserts that
all individuals may act in their own interest and advocate their own cause. The
Code, however, seems inept at transforming these ideas into a reality. In
particular, private property and freedom of contract are concepts that appear
misunderstood and enigmatic27. CC Article 421 establishes freedom of contract
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28 See CC Article 168 and discussion below.
29 CC Article 158.
30 The sanctions that entail the non-observance of the rule are obscure. CC Article
162 stipulates that non-observance �deprives the parties of the right [�] to rely on
witness testimonies concerning the confirmation of the transaction and its terms, but it
shall not deprive them of the right to adduce written and other evidence.� It seems,
however, relatively difficult to provide evidence, other than witness testimonies, on
contracts that have been concluded orally. Thus, it might be impossible to show a
contract had been entered into.
31 See CC Articles 163 and 164. 
32 It must be noted that the Civil Code is a codification of law influenced by
Germanic and pandect law and the terms voidable and void should, thus, be ascribed a
largely German legal meaning. The Civil Code thus upholds the classical Germanic
understanding of invalidity. Juristic acts are either avoidable, nedeistvitel�niy,
(Anfechtbar) or void, nizhtochniy, (Nichtig) according to the doctrine adopted in the
German BGB. (Briefly on klassinen pätemättömyysoppi see Ämmälä 1993 (Ämmälä,
Tuula, Sopimuksen pätemättömyyden korjaantumisesta [On Avoidable Contracts].
Helsinki: Lakimiesliiton kustannus), 31, especially footnotes 62 and 63)

in two aspects: any person with a proper legal capacity is free to conclude a
contract; on the other hand, no one may force anyone else to conclude a contract.
The parties may freely draft the contract according to their wishes. However, it
must correspond with requirements stemming from statutes and other legal acts.28

In reality, normative restrictions on freedom of contract are quite comprehensive
and harsh. In particular, CC Article 168 may prove a legislative instrument that
contradicts the idea of individual freedom. Second, the formal requirements set
in the code are obtrusive and numerous. In theory, a contract can be concluded in
any manner, i.e. verbally, in writing, or by means of silent agreement29. The rule,
however, applies only to minor contracts, in which both of the parties are natural
persons, or which are performed on the spot. All executory inter-enterprise and
consumer transactions, major contracts between natural persons, and certain
other contracts, based on eventual statutory or sub-statutory requirements, must
be concluded in writing.30 Certain contracts require verification by a notary
public or registration in a State register in order to be valid.31

3.1.3. Avoiding Contracts

The body of rules that governs invalidity of juristic acts builds on the
Continental distinction between voidable (osporimaya sdelka) and void
(niztozhnaya sdelka) juristic acts. Voidable juristic acts are declared invalid by
a court law. A void transaction, instead, is invalid from the time of its
conclusion, irrespective of whether it is declared invalid by a court of law or
not.32 In addition, the scope of persons who may make a plea of invalidity is
different. Anyone with an interest in the case may make a plea of invalidity, if
an invalidity ground is likely to lead the juristic act being rendered void by the
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33 Guev points out that a court may with recourse to CC Article 166.2:3 reject the
claim of the party seeking only to avoid a transaction. The court may instead declare it
void. This possibility enables the courts to set aside limitation rules, where a juristic act
may be held both void and avoidable (Guev 2000, 308). See also Issue 32 on Decree of
VS (Supreme Court of RF) and VAS Presidiums (Supreme Court of Arbitration of RF)
No 6/8 1999.
34 See CC Article 166. The Finnish analytical jurisprudence elaborated a theoretical
framework, where the invalidity of contracts is appraised in relation to three separate
constitutive classificatory dichotomies: 1. lopullinen/riippuva (irrevocable/revocable);
2. itsestään vaikuttava/reaktiota edellyttävä (ex officio inflicted/requiring reaction) and;
3 absoluuttinen/relativiinen (absolute/relative) (see e.g. Zitting 1989 (Zitting, Simo,
Sivullissuojasta varallisuusoikeudessa [Protection of Tertium in Property Rights].
Helsinki: Lakimiesliiton kustannus), 21, Ämmälä 1993, 34). On this scale, contracts that
void accordging to the Civil Code are both irrevocably, ex officio and absolutely void,
as voidable contracts are only revocably void, i.e. deficiencies in e.g. formation of will
or form of the contract can be repaired; their avoidance requires a reaction, i.e. the party
is obligated to take steps to rescind the contract; and voidable contracts are void only in
relation to the party seeking to rescind the transaction. See also Orlov 2001 (Orlov,
Vladimir, Venäjän sopimusoikeus, osa II [Russian Contract Law], Defensor Legis
2001), 55-56.
35 See CC Article 180. On judicial interpretation see e.g. Issues 47 and 56 in Decree
of VS and VAS Presidiums No 6/8 1996.

court. The court may also act ex officio33. In voidable juristic acts, only persons
determined by the Code may raise the claim of invalidity in defence or
otherwise make the claim.34

The consequences of void and voidable contracts are, however,
identical. According to CC Article 167, an invalid contract entails no legal
consequences other than those connected with its invalidity. A void or voidable
juristic act is, thus ineffective. The Article establishes further that the parties are
to return to each other everything they obtained under the invalid juristic act.
The restitution takes place according to a court order, i.e. after the act has been
declared invalid in a court of law. In principle, the restitution should be carried
out in natura. The parties are liable to return reciprocally everything received
under the ineffective contract. A contract may also be partially ineffective. A
single term can be invalidated, although with the result that the contract still
stands and remains otherwise effective and in force unamended, provided that
the contract would have been concluded even without the term.35 Decisions on
invalidity are, thus, primarily binary solutions: the transaction is either valid and
gives rise to obligations in accordance with its terms, or leads to absolutely no
legal consequences other than those connected with its invalidity. In this
respect, Russian law subscribes to the formalistic model.

Substantively, the Russian understanding of events that may give rise
to a juristic act being held void builds on a four-point typology. An old Soviet
textbook provides the following catalogue of possible causes of invalidity:

1. Capacity of the parties (sub�ektniy sostav);
2. will and expression of will (volya i voleis�yavlenie);
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36 See Sovetskoe grazhdanskoye pravo 1982 (Sovetskoe grazhdanskoe pravo
[Soviet Civil Law]. Leningrad: Izdatelstvo Leningradskogo universiteta), 167.
37 The effects of judicially declared mental incompetence. The juristic act
concluded with a person declared mentally incompetent is void. All conveyed property
is to be returned, and the competent party to the transaction is obligated to compensate
for loss incurred to the incompetent party, in case he knew or should have known about
the incompetence. 
38 This rticle regulates the validity of juristic acts concluded by a person under the
age of fourteen. The general rule is that contracts concluded by children under the age
of fourteen are void, unless they are beneficial to the child. Contracts for necessities and
other commonly concluded contracts of minor significance are excluded from the scope
of application of the article.
39 This Article is applicable to juristic acts concluded by a legal person in pursuance
of activity that is according to the charter of the legal person outside the scope of
chartered activities or outside the scope of licenced activitities, where a licence is
required. The transaction may be declared invalid if the counterparty to the legal person
knew or should have known about these restrictions in competence of his co-contractor.
40 According to the Article, juristic acts concluded by either a representative or an
organ of a legal person are avoidable in cases where the representative or the organ goes
beyond its delegated powers. The transaction may be avoided only if the other party did
not know or should not have known about such restrictions contained either in the
documents establishing the representational relationship or the charter of the legal
person.
41 Transaction concluded by persons under the age of eighteen but over the age of
fourteen are, according to the Article, valid if they correspond with requirements set in
CC Article 26.

3. form (forma) and;
4. contents (soderzhanie).36

The emphasis of contemporary, existing Russian contract law rests clearly on
capacity and form. As shown above, Russian law is replete with rules stipulating
requirements concerning the capacity of the parties and the formal aspects of
contract formation. Rules on will, expression of will and contents of the contract
are, by contrast, few. The body of rules that define the limits of consent and
coercion can be described, on good grounds, as pointedly underdeveloped. Of
the sixteen Articles contained in CC Chapter 9 Paragraph 2, eleven can be
classified to serve the purpose of establishing the invalidity grounds of Russian
civil law. The number is surprisingly low, particularly given the fact that Article
170 is committed to confirming the invalidity of simulated juristic acts; Articles
17137, 17238, 17339, 17440, 17541, 176 (persons declared partly incapable) and 177
(persons unable to understand the significance of their actions) are taken up by
provisions that seek to invalidate transactions due to deficiencies in the capacity
of persons entering into them. Furthermore, given that Article 178 rules on
errors; Article 180 establishes the consequences of a partly invalid juristic act;
and Article 181 delivers the limitation periods, the situation becomes
worrisome. Thus, 3 Articles are left to deal with the limits of consent and
acceptable coercion. I will discuss these Articles, i.e. Articles 168, 169, and 179
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42 See Braginskiy � Vitryanskiy 1999, 185-193. Cf. Saarnilehto 2002, 105-142)
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below. Generally, Russian jurisprudence seems to take the invalidity grounds
for granted. The positions have not changed from the Soviet period. No
alternative, new thematizations are made. Invalidity grounds are discussed only
briefly, if at all. The basic contract law textbook by Braginskiy and Vitryanskiy
dedicates all together eight pages to explicate and address the problems
connected with the invalidity of transactions.42 Compared with Saarnilehto�s
very short textbook on contracts and the depth and nature of its discussion of
invalidity grounds, the difference is striking. Of the 193 body text pages, 17
deal with invalidity grounds.

The system of invalidity grounds includes one particularly distressing
element: CC Articles 169 and 179 contain provisions on confiscatory sanctions.
According to the Articles, in cases where a contractual term is invalidated on the
basis of these Articles, everything that was conveyed under the contract shall be
confiscated and incorporated into the property of the Federation. The
confiscation, however, requires the presence of guilt. The party must have
violated the rules intentionally and with knowledge of the violation.
Confiscation within the framework of civil law appears to be a heresy, and one
is inclined to think that it implies a significant discrepancy in the mode of
argumentation and thought underlying the rules.

In the following discussion, I will look more closely into the three
Articles mentioned above. The focus in the readings of Articles 168, 169, and
179 is on fairness: I will examine the Articles in order to reveal their position on
fairness. As a consequence of this scrutiny, we should gain an understanding of
the argumentation patterns common to Russian contract law, and subsequently
grasp the rationality conception that underlies them. The scope of relevant rules
has to be, however, augmented by one additional Civil Code Article. CC Article
451 stipulates the effects of changed circumstances, and, thus, has a direct
bearing on the rationality that the rules reflect.

3.2. The Rules and their Interpretations

3.2.1. Illegal Contracts

CC Article 168 is a discomforting provision. The wording of the Article reads
as follows:

[A] juristic not corresponding to the requirements of a statute or of other legal
acts is void, unless the statute establishes that such a transaction is avoidable
or provides other consequences for the violation.

The rule seems prima facie similar to Finnish rules on illegal contracts43 and e.g.
Section 134 of the German BGB, which states that 
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44 See Soergel 1987 (Soergel Kommentar zum Bürgerlichen Gesetzbuch. Band I.
Stuttgart, Berlin, Köln, Mainz: Verlag V. Kohlhammer), 870�958.
45 See Zweigert � Kötz 1992 (Zweigert, Konrad � Kötz, Hein, Introduction to
Comparative Law. Oxford: Clarendon Press) 415-416.
46 See Zweigert� Kötz 1992, 416. See also Ämmälä 1988, 292-293.
47 See Sadikov 1998, 339.
48 In this connexion, Guev refers to Article 15 of the Statute on Privatization, which
stipulates on the proper authorities in privatization matters.

[E]in Rechtsgeschäft, das gegen ein gesetzliches Verbot verstößt, ist nichtig,
wenn sich nicht aus dem Gesetz ein anderes ergibt.

However, a closer scrutiny reveals that the differences are significant. The rule
adds to the formalism of Russian law and contributes to the rigidity of the
system. In Western contract law systems, the approach to the illegality of
juristic acts is, in general, quite relaxed. Individuals are granted certain
freedoms: Not all transgressions of rules are considered substantial enough to
give rise to avoidance of a contract. For example, the German general rule of
BGB section 134 has been interpreted to invalidate contracts that have been
entered into under circumstances that are per se gesetzwidrige, on the other
hand, the approach is more permissive in relation to contracts that concern
goods that are forbidden or restricted.44 Further, a test of reason is applied in
most Western jurisdictions. The court needs to balance the interest that the
statutory prohibition seeks to advocate and render them compatible with the
interests of the parties to the contract.45 As a result, many illegal contracts
remain in force. A contract in which at least one of the parties to the contract
has deliberately set aside a prohibitory mandatory rule or pursued goals
normally determined unacceptable from the point of view of the legal order
escapes voidity.46

The wording of Article 168, however, takes a stricter stance. All
contracts that do not correspond with the enacted legal requirements are void.
The stance is problematic in two respects. First, the scope of norms is wide and
vaguely defined. According to the wording of the Article, all statutory
requirements must be observed. Furthermore, violating the requirements
stemming from other legal acts may also invalidate a contract. The state of law
is, however, obscure as to the contents of the concept of statutory and
substatutory requirements. Sadikov, for example, does not in any way discuss
the nature and hierarchical position of rules that are intended to operationalize
the Article.47 Guev delivers a more explicit account. According to him, a
contract is invalid, if it was concluded against an express statutory prohibition.
A contract is also ineffective, if the parties had set aside procedural regulations
and rules.48 Further, Guev mentions that a contract that is entered into according
to rules drafted by a legal person, a stock exchange, or a foundation, if these
rules per se are found to be in violation of legal rules. On the other hand, the
hierarchical status of the rules referred to in the Article, is unclear. Sadikov
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establishes a disconcerting interpretation in stating that the term �law and other
normative acts� must be interpreted expansively to cover all of the civil
legislation of the Russian Federation including the norms of international
law�.49 However, the reiteration, as careless it may seem, is not sufficiently
clear-cut: the obscure doctrine on sources of law contributes to the problems of
interpretation. According to Alekseyev, the concept of legal acts covers both
statutes (zakony), which are �normative act[s] of the  highest (representative)
state organ or directly of the people, and which enjoy hierarchically supreme
legal force and contain the (original) legal rules of the first order in the
country�50, and substatutory normative acts (podzakonnie normativnie akti).51

The Civil Code itself contributes to the problem. CC Article 3 establishes a
broad definition of civil legislation. In addition to the Civil Code, rules of civil
law may be laid down by presidential edicts and governmental decrees.  Thus,
in consequence, the concept of statutory and substatutory requirements covers
a wide range of different of normative instruments.52 The problem is � in theory
� made more or less academic by CC Articles 1.2 and 3.5. In CC Article 1.3, a
principle of stability is established. Civil law rights may be restricted only by
enacting a federal statute. The probability of effective substantive intervention
is further reduced by the requirement that statutory interventions are permissible
only when they are necessary to protect the constitutional structure, public
order, health, the rights of other individuals, and the national interest.53 CC
Article 3.5, in its turn, establishes an absolute conflict resolution principle,
according to which presidential edicts and government decrees that do not
concur with rules of the Code or with provisions of federal statutes, are
ineffective. Instead of such substatutory rules, the rules of the Code and statutes
are applied. However, should the authority be delegated downwards, the
possibility of interference by the non-democratic executive is left open.

Second, the nature of non-correspondence to which the Article refers
is left largely undefined and vague. The commentaries provide no help.
Questions such as 1) how grave must the violation be in order to justify the
application of CC Article 168 and 2) are there any exceptions to its strict
application are not discussed by any of the Russian authors. One must assume
that a formal and strict approach is the most probable one. This assumption is
supported to a degree by the existing case law. In a recently reported case, the
VAS held that a juristic act of set-off was void due to the fact that it did not
correspond with the requirements defined in a statute. The opinion and the
substantive decision are, however, understandable. In this case, a shareholder to
a joint-stock company attempted to set-off the debt incurred when subscribing



57In Search of Fairness Rationalities, Contract Law Rules, and Russia

54 On the regulation of the contract see CC Articles 549-557.
55 Letter of Information of the VAS Presidium dated 21 February, 2001 (No 60),
Point 8. There are two possible readings of the case. One could interpret as a reasonable
exercise of checks on municipal authorities who, in this case, we responsible for selling
state property. On the other hand, reliance on the contract and the State�s duty to act
according to law, would support the opposite ruling.

to the shares in the company with an another debt it was holding against the
company. The set-off per se was legal; the demands were mutual. The Statute
on Joint-Stock Companies, however, approves of only payment in cash or in
kind. The decision would seem to substantively based on the traditional rule of
lex specialis derogat legi generali, and thus be perfectly justifiable. The obscure
Russian judicial style, though, leaves considerable room for imagination. In
another case, a joint-stock company had purchased a number of houses used for
non-accommodation purposes from the local authority after a public tender. The
contract price was paid in stocks. The contract of sale-purchase of immovables54

was consequently held invalid. Article 12 of the Federal Statute on
Privatization, namely, stipulates that payment in roubles is the only legitimate
method of payment in privatization transactions. The contract was held
invalid.55 

Now, the Article reflects the emphasis on formal, unattenuated, and
absolute legality characteristic of Russian law in general. Consequentially, no
grey areas are allowed. Law has to be obeyed: It exercises a mandatory and
absolute power over on individuals who, thus, become subject to the will of the
State.

3.2.2. Gross Illegality and Fundamental Moral Rules

In likeness to Article 168, CC Article 169 contains elements that give rise to
serious concern.  The Article reads:

A juristic act concluded with a purpose knowingly contrary to the
fundamentals of legal order and morals is void.

If both parties intentionally concluded such a juristic act; in case of
performance of the juristic act by both parties, everything received by either
of parties will be confiscated for the income of the Russian Federation and; in
case of performance by only one party, everything received by the either of
the parties and everything due in compensation to the party who performed
shall be confiscated for the income of Russian Federation.

If one of the parties did not intentionally enter such a juristic act,
everything received by the party shall be returned, and everything received by
the other party or due to it in compensation shall be confiscated for the
income of Russian Federation.

The Article consists of three parts. First, it reiterates the general rule on illegal
contract terms enunciated in Article 168. Second, the Article widens the scope
of the general requirement of conformity set in Article 168 to cover contractual
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terms that are found to be in breach of fundamental moral rules. Third, the
Article establishes harsh consequences for its violation. A contract term that is
grossly illegal or violates a rule of morals is held void. In addition to the voidity
that follows, the application of the Article entails confiscatory sanctions. Even
though the wording of the Article is sufficiently transparent and accessible, we
run into problems when trying to discuss the Article in more detail. An account
of its significance and proper interpretation is missing. The rule is, additionally,
in part a novelty in Russian contract law. It has no predecessors in Soviet Civil
Codes.

The Article is crucial in our search for fairness in Russian contract
law. It is one of the possible access points for more open and inclusive
reembedding argumentation patterns. The connection is, however, only partial.
The first rule in the Article, i.e. the rule on grossly illegal contractual terms, is
significant only due to the confiscatory sanctions which entail the application of
the Article. It only reiterates and further entrenches the harsh rule established in
Article 168. However, the expression �fundamentals of the legal order� gives
rise to difficult problems of interpretation. Opinions on the expression and its
proper interpretation vary. Guev alludes to the �antisocial� character of the
contractual terms that fall under the scope of the Article, and simultaneously
advocates a parallel line to be drawn between the second rule of the Article.
These �antisocial� terms are drafted consciously and intentionally to contradict
certain rules of law and morals, trade usages, fundamental social norms, and
freedoms and rights established in Chapter 2 of the Constitution. Guev provides
a few examples. Contracts that are made e.g. against explicit provisions
contained in charters of e.g. unitary enterprises56 and aiming at unlawful
conveyance of property to third parties; bargains concluded in order to evade
taxes or aiming at concealing revenues or profits; or deals that violate currency
regulations fall under the Article.57 Sadikov, in turn, redefines the concept of
fundamentals of the legal order more narrowly. According to him, the concept
includes those rules and principles that establish and maintain the political,
economic, and social structures of the society and uphold and guarantee human
rights. As Guev, Sadikov considers the RF Constitution the primary source of
these rules and principles.58 Vitryanskiy and Braginskiy take Sadikov�s
definition further: the rules and principles covered by Article 169 are not those
that merely establish and maintain the legal order, but those which reflect its
fundamentals, the public order or ordre public. Such rules include rules of penal
law, competition law, environmental law, and tax and currency regulations.59

Article 169, however, fails to introduce a reembedding mode of
argumentation into Russian civil law. At first glance, the rule on violation of
moral norms seems to resemble � to a considerable degree � the rule contained
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FCA Section 33, often referred to as the Treu und Glauben rule of Finnish
contract law60, and the original Treu und Glauben rule of Section 242 of the
BGB61. All three rules seems to rule on the effects of morally dubious
behaviour. This comparison is, however, not justified. Article 179 does not
introduce moral standards into Russian contract law. This partly due to the
structure of the Article, partly due to the tradition of Russian civil law.
Traditionally, law and morals have been seen as incompatible in Russian
jurisprudence, at any rate, as far as regulation of economic relations is
concerned. The approach could be characterized as being hostile. A rehabilitated
and nowadays highly esteemed pre-Revolutionary �chivilist� I.A. Pokrovskiy
was active in the two first decades of the last century. Pokrovskiy, in his
magnum opus62, was highly sceptical of the inclusion and introduction of moral
standards into civil law regulation. The following citation is illustrative of his
approach. Having established his view on the desirable conceptual construction
of requirements of Guten Sitten and Treu und Glauben as Vertragstreue, the
protection of the normal expectations and reliance of the parties with respect to
the contract, Pokrovskiy writes that 

�should we transgress the boundaries of this clear and definite concept
[Vertragstreue (MV)], we find ourselves on a steep slope, and eventually find
ourselves having the courts control the whole of exchange, and by means of
absolutely subjective and arbitrary conceptions such as �justice and social
ideal�63

Pokrovskiy expressed, thus, concern for excessive judicial intervention that use
of general rules could be accompanied by it. His position was similar to those
opinions that Justus Wilhelm Hedeman, according to Thomas Wilhelmsson,
expressed somewhat later.64 According to Pokrovskiy, the inclusion of loosely
determined and formulated general rules that claim recourse to moral standards
will inevitably undermine the functionality and legitimacy of the civil law
system. These rules expose law to the unpredictable ad hoc decisions of courts
and, thus, undermine legal certainty. 

The approach to morals and promotion of ethically sustainable
practices through judicial intervention is also visible in the opinions of
contemporary Russian scholars. Braginskiy and Vitryanskiy seem to agree with
Halfina, who was an opponent to the introduction of morals. The doubts on the
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appropriateness of inclusion of broad standards of morals seem largely due to
the curious Russian understanding of law65. The distrust of judges and the
judicial in general might add to this attitude. Russians, including the fictitious
legislator, seem reluctant to confer power out of their hands. The distrust of
judges might prove to be justified given the history of judicial activity in the
Soviet Union.66

The wording of the Article amplifies the problem. The wording,
namely, contains a purely semantic problem. The doctrine depends on the
interpretation of one expression, the previously mentioned, contrary to the
fundamentals of legal and morals, osnovy pravo poryadka i nrastvennosty in
Russian. The question is, should the Article be read to refer to the fundamentals
of the legal order and only the fundamentals of morals, or should it be taken to
mean fundamentals of the legal order and morals? The resolution must be based
on more than purely literary analysis; unfortunately the dative and genitive
forms of the word nravstvennost� are identical in their spelling. For a Nordic
lawyer the proper interpretation is self-evident. It is prima facie clear that CC
Article 169 per se is a provision which should be resorted to only in extreme
cases. The very existence of harsh confiscatory sanctions, which the application
of the Article entails, should set things straight and eliminate possible doubts.
�[F]undamentals of legal order and morals� should be interpreted to extend the
scope of application of the Article only to situations where the juristic acts are
contrary to the fundamentals of legal order and the fundamentals of morals.
Vitryanskiy and Braginskiy still put in considerable effort to prove this.
According to Vitryanskiy and Braginskiy, in order to understand the scope of
application of CC Article 169, the notion �pravo yest� minimum morala�67 must
be borne in mind. This leads them to argue that it would be inconsistent with the
foundations of justice and law, if acting contrary to requirements of morals
would lead to harsher consequences than breaking the law. The contrariness to
the requirements set down in statutes and other legal acts leads only to contracts
being voided.68 This interpretation of Article 169 is further supported by the fact
that Article 179, in connection with juristic acts, the conclusion of which has
been initiated by violence, duress or other factors, enacts similar consequences
to those established in the Article.69 There is, however, no case law established
by higher courts that could shed light on the proper interpretation. 
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3.2.3. Fraud, Threats, and Unconscionability

Braginskiy and Vitryanskiy point out that CC Article 179 runs parallel to
Article 169. Both are connected to morals: in Article 179 reference is made to
the morals of bargaining; in Article 169 to the morality of the obligations and
the content of a contract. Article 179 is, however, again disconcerting. Prima
facie, the closing point of comparison can be found in the Contracts Act Chapter
3. In effect, the purpose of the Article is similar to the rules in Chapter 3. The
Finnish rules concern duress (Sections 28 and 29), frauds (Section 30),
unconscionability (Section 31), errors (Section 32), requirements of honour and
morals (Section 33). As the CC Article 179 reads:

A juristic act concluded, due to fraud, violence, or threats, bad faith consent
by a representative to one of the parties; and a juristic act, in which the party
was compelled to conclude on terms extremely disadvantageous to him due
to onerous circumstances, of which the other party knew of, and took
advantage of (unconscionable juristic act), may be declared void by a court of
law on the claim of the aggrieved party.

If a juristic act is declared invalid by a court of law, on the grounds
given in Moment of the present Article, the other party shall return
everything obtained under the juristic act to the aggrieved party, and if
recovery in natura is impossible provide monetary compensation. Everything
received by or due to the aggrieved party from the other party shall be taken
for the income of the Russian Federation. If restitution in natura is
impossible, monetary value will be confiscated. In addition the other party is
obligated to compensate any real loss incurred to the aggrieved party.

it becomes clear that the scope of the behaviour that falls under Chapter 3 of the
Finnish Contracts Act, and CC Article 179 is similar, but the normative and
ideological implications of the Article make all comparisons inapplicable. The
established Russian reading of the Article holds that the Article consists of five
separate rules that entail identical legal consequences.70 Duress by threats, by
use of violence, inducement to the contract by fraud, actions made in bad faith
by a representative, or exploitation of a person in onerous circumstances, all
void the contract.

Before we embark on a closer discussion of the Article and its
normative contents, a few words on its usefulness are in order. When we
compare the Article to rules of the Finnish Contracts Act Chapter 3, it becomes
apparent that the differences are considerable. FCA Chapter 3 rules are invoked
regularly and form an integral part of Finnish contract law; CC Article 179, in
contrast, seems a systemic anomaly. The harsh confiscatory sanctions render its
use suspect. The threshold of application should be high. Consequently, the
duress, fraudulent behaviour,  and unconscionability that suffice to
operationalize it should be grave and the degree of guilt and intention quite
considerable. This is reflected in the comments on the individual rules.
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How is the Article understood? Comments on the Article are brief and
few. In the following, I will discuss the four of the five rules enacted in the
Article in more detail.

Violence. Sadikov defines violence (nasilie) � in the meaning ascribed
to in Article 179 �as either physical or mental violence, whereby physical pain
or mental suffering is knowingly and intentionally inflicted in order to induce
the conclusion of a juristic act.71 The party seeking to invalidate a contract due
to violence must have concluded the contract in order to avoid the pain being
inflicted. Thus, a test of substantiality must be satisfied. As examples of
violence Guev names beatings, torture, other infliction of physical pain,
intimidation, harassment, threats of actual violence, as typical examples of acts
of violence covered by the Article.72 The scope of application of the Article is
significantly expanded as Sadikov states that acts of violence may have targeted
both the claimant and/or his or her close relatives and family members.
However, acts falling under the scope of the rule must be always illegal and
intentionally inflicted. In most cases, though not always, they are punishable
under criminal law.73

Threats. Sadikov determines that declarations concerning future
behaviour, which, by posing a threat of future detrimental action, aim to induce
the victim of the threat to conclude a transaction, fall under the category of
threats (ugroza) in Russian law. A threat is, thus, characterised by its orientation
towards the future and by the possible detrimental consequences following
eventual non-observance. With a threat, the perpetrator, thus, seeks to intimidate
the victim to comply with his wishes.74 The threat per se may be either legal or
illegal. Guev provides examples: a threat to burn a victim�s shop in case he
refuses to sell his enterprise constitutes an illegal threat; on the other hand, a
threat not to further prolong the term of a contract is a legal threat. Legal threats
are, thus, excluded from the scope of application of the Article.75 The examples
provided hardly help to draw the line. Threats vitiate consent and, thus,
invalidate contracts only if they are substantial enough to have an effect on the
victim�s behaviour. Purely propositional threats do not qualify76. Unfortunately,
Sadikov does not further elaborate on the distinction between substantial and
propositional threats.
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Unconscionability. According to Guev, the 1994 Civil Code
reintroduces the rule on the unconscionability of juristic acts to Russian law.77

The rule is, according to both Sadikov and Guev, intended to invalidate only
pathologically unconscionable and atypical contracts. Applying the rule requires
that three prerequisites are present. First, the aggrieved party must have
concluded the transaction as a result of her being exposed to particularly
onerous circumstances. Secondly, the transaction must entail a gross imbalance
of the obligations and duties arising out of it: the aggrieved party must have
entered the juristic act on extremely disadvantageous terms. Thirdly, the
counterparty to the aggrieved party must have known of both the onerous
circumstances and the imbalance of the transaction.78 Unconscionability, thus,
may invalidate the juristic act, although from the theoretical point of view, these
juristic acts are concluded voluntarily.79 Both Sadikov and Guev provide
illustrations of situations where unconscionability can be raised in defence.
Guev states that trading a luxurious Mercedes for a product of domestic car
manufacturers might very well satisfy the test of disparity of obligations.
Sadikov provides somewhat less humorous examples: according to him, a
contract in which e.g. a refugee agrees to sell his or her apartment for a price
considerably lower than market price may satisfy the test of unconscionability.
Sadikov also limits the scope of application of the rule significantly. According
to him, merchants who base their decision on calculations of risks and benefits
involved may hardly be able to successfully raise the rule in defence.
Furthermore, he states, given the volatility of Russian markets, the rule should
be applied infrequently and with extreme caution.80

A Soviet textbook provides a theoretical account of the nature of the
rules contained in CC Article 179. The explanation is based on the concepts that
derive from the internal will of the person and the expression of will, i.e. the
manifestation of this will. The authors observe that the invalidity of juristic acts
concluded due to an exercise of violence is based on vitiated consent. Even
though the expression of will would suggest that the person was willing to enter
into the transaction, the resultant expression will does not give rise to a valid
obligation. The explanation is that the expression of will does not correspond
with the subjective internal will (vnutrennaya volya) of the victim of violence.
It is subjected to the other party�s (the perpetrator�s) will. Similarly, threats
vitiate consent: by threat the will of party may be induced, and thus the manifest
will ceases to correspond with the real will of the individual.81 Guev and
Sadikov seem to agree. They both state that Article 179 determines the limits of
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23, 2001), N 6134/99 (May 16, 2000), N 3605/96 (March 17, 1998)).

voluntary consent. Vitiated consent invalidates the juristic acts.82 Surprisingly
enough, Braginskiy and Vitryanskiy do not discuss CC Article 179 from a
theoretical point of view, even though as the discussion above shows, it is
indisputably one of the most significant Civil Code contract law provisions. The
only reference to the Article can be found in a passage discussing the freedom
of contract. The two scholars seem to be content with the terse comment that the
Article also seeks to guarantee the factual freedom of contract.83 In addition,
they point out that a rule that would not contain the confiscatory sanctions could
be a useful supplement. The options that are available to courts would be
rendered flexible. 84

Confiscatory Sanctions. CC Article 179.2 establishes that, if the
invalidity grounds in the Article are applied, certain confiscatory sanctions shall
be imposed on the guilty party. In addition to the obligation to return money and
property that was conveyed under the juristic act to the aggrieved party,
everything that the guilty party received or what is due to him in restitution will
be confiscated and incorporated into the income of the Federation. Thus, these
punitive sanctions effectuate a fine equivalent to the value of the invalidated
juristic act. Furthermore, the guilty party is obligated to compensate any real
loss incurred to the aggrieved party.85

The confiscatory sanctions render�or at least should�the application of
the Article a rare occasion. Furthermore, the unstable economic environment
might restrict the possibilities even more.  Particularly the rule on
unconscionable juristic acts may prove difficult to apply in conditions where
onerous circumstances are usual. The effect could be, however, the opposite as
well, if the consequences of the application were milder. The courts could
exercise a certain amount of proactive control on the practices and habits of the
emerging markets. The Article seems, however, to be on the brink of becoming
ineffective. There is no case law. The database of VAS decisions contains four
cases in which CC Article 179 was cited in defence. All cases were dismissed
by the higher court and relief was denied.86
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3.2.4. Changed Circumstanges

The last of the Articles discussed, CC Article 451, concerns the effect of a
change in circumstances. Although the Article does not rule on fairness in
bargaining or fairness of contents, its relation to the fairness conception of
Russian law is direct and self-evident. CC Article 451 is the only Civil Code
contract law rule that authorizes the courts to substantively intervene with
contracts and actively alter the rights and duties that emerge from them. From a
structural point of view, the rule resembles to a degree the Finnish Contracts Act
Section 36: both rules facilitate substantive intervention and the courts are given
the right to amend contracts. The comparison is, however, weak. The FCA
Section 36 permits the courts to adjust or strike down contractual terms where
upholding them would lead to unfair substantive outcomes. CC Article 451, in
contrast, merely confers upon the parties a duty to renegotiate. Should the
negotiations fail, the court may either terminate the contract, or as a last resort,
amendt it. The closest resemblance to CC Article 451 can, thus, be found in
rules on changed circumstances. There are, however, few enacted rules in
Western contract law codifications. The Finnish Contracts Act contains none,
however, an established doctrine exists based on both case law and literature.
The best comparison could be found in Article 6:111 of Principles of European
Contract Law (below Principles). Even this comparison is problematic: the
qualitative disparity of contents remains obvious. The application of Principles
Article 6:111 is, according to the comments contained in the commentary to the
Principles, triggered on relatively loose grounds as compared to the Russian
provision.87

CC Article 451 reads:

1. A court may rescind or amend a contract, if a substantial
change in circumstances that constitute the basis for the
conclusion of the contract has taken place. A court may not
rescind or amend the contract, if the parties have stipulated
otherwise in the contract, or if it is expedient because of the
nature of the contract.

2. Substantial change in circumstances has taken place, if the
circumstances have changed to the extent that the parties,
could they have rationally predicted the change, would not
have concluded the contract, or the contract would have
been concluded on substantially different terms and
conditions.

3. If the parties cannot reach an agreement on rescinding or
adapting the contract after a substantial change in
circumstances has occured, a court may, on demand of an
aggrieved party, rescind the contract, or on the grounds
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stipulated in point 4 of this Article, amend it, if the
following conditions are simultaneously fulfilled:
1. The parties assumed at the time of the conclusion of

the contract that such a change in circumstances
would not occur;

2. the change in circumstances depended on factors
that the aggrieved party could not overcome or
avoid exercising due care and caution as required
by the contract and rules of exchange;

3. performance of the contract in accordance with its
non-adapted content would lead to serious
disruption of the economic balance of interests and
lead the aggrieved party to suffer consequences
sufficiently onerous to deprive the party of the
benefit he had, at the moment the contract was
concluded, a reason to believe he would be entitled
to, and; 

4. if it does not follow from trade usage or from the
nature of the contract that the risk of such change is
borne by the aggrieved party .

4. If a court rescinds the contract as the result of substantial
change in circumstances, it shall, on demand of one of the
parties, determine the consequences of rescission observing
the necessity of a just distribution of expenditures borne by
the parties in performance of the contract. The court may
adapt  the contract  due to a substantial  change in
circumstances only in exceptional cases, where rescinding
the contract would contradict social interests or cause the
part ies harm that  would  signif icantly exceed the
expenditures necessary to perform the contract on the terms
imposed by the court.

The prerequisites in Article 451 are quite strict. The change in circumstances
has to be substantial in order to operationalize the Article. In assessing whether
a change fulfils the test set forth in the Article, four conditions must be
fulfilled88. First, the change has to be unforeseeable and unavoidable. If the
parties could have anticipated its occurrence at the time the contract was
concluded, this condition is not met; nor is it met if the aggrieved party could
have avoided the consequences of the change by exercising due care and
caution. Second, the change has to be substantial enough to seriously disrupt the
economic balance of obligations, i.e. the economic presumptions and
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foundations on which the contract is formed89. The consequences have to be
particularly onerous to the aggrieved party; he must be deprived of the benefit
he could reasonably expect to receive under the contract. Third, the risk must go
unstipulated and unallocated in the contract and its bylaws: if it follows either
from the contract or from an established trade usage that either of the parties
should bear the risk of the change in circumstances, the Article is not
operationalized. Fourth, amending the contract is only allowed in cases where
considerable social harm would follow, or the harm caused to the parties would
clearly exceed the expenditures necessary in order to perform the contract in its
modified form. Finally, only if rescinding or upholding the contract are deemed
to be unsustainable remedies, a court may intervene and amend the contract.90

The Article�s practical significance is further diminished by the duty
of negotiations. Komarov points out that the legislator has expressed a clear
preference in the Article. The parties should first try to settle their differences
informally with out judicial intervention. Only if the negotiations91 fail to
produce a viable agreement, may the courts step in. In Russian literature, CC
Article 451 is, nevertheless, seen to elicit a general rule that allows courts to
amend contracts.92 Nysten-Haarala seems to agree.  She sees the Article as a
sufficiently flexible and open legal instrument, and as such, comparable to
Nordic doctrines on changed circumstances.93 Nysten-Haarala�s idea that the
Article could facilitate further materialisation of the nowadays horridly formal
Russian law of contract seems, however, mistaken. The rule is rigid. This
conclusion is supported by a few parallel Civil Code Articles. CC Article 416
stipulates that an obligation is terminated if its performance has become
impossible due to impediments for which neither of the parties can be held
liable. According to Guev, the impossibility of performance can be caused only
by a supervening event (neopredelimaya sila). The existence of a supervening
event is assessed on an objective basis. Guev names three possible categories of
supervening events. The first of these is an event of objective character (pricin
objektivnogo haraktera). Guev provides an example: an event of objective
character is at hand, should a particular thing be destroyed in a fire caused by a
bolt of lightning. The second category concerns acts of third parties. Again,
Guev provides an example. A supervening event is at hand if the original of an
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94 See Guev 2000, 664-666. The prerequisite for technological impossibility is that
the party failing to perform is not held liable for this failure. On Finnish law see e.g.
Hemmo 1997b, 260-270.
95 See Guev 2000, 666. Law governing the impossibility of performance is ill
defined. Case law is insufficient. Four cases can be found in the database of VAS
decisions. In all of the four cases the VAS held that a contract was frustrated due to lack
of budgetary funds. (See cases 2254/99 of August 31, 1999; 7522/95 of March 11; 1997,
5597/97 of May 6, 1997; 4051/97 of October 21, 1997) Such a ruling could prove fatal
with respect to the reliability of performance, as the government (both local and federal)
is provided with a method to terminate its obligations at will. In particular, given the
general principle of equality of economic agents established in CC Article 1.1, the cases
are placed in an odd light. As Guev affirms, the unavailability of funds is not considered
a ground for termination of obligations in general (See Guev 2000, 665.).
96 See Guev 2000, 665-666). On unjust enrichment, see CC Arts 1102-1109.
97 See Nysten-Haarala 2000, 197.

artwork is stolen form the printing house. The third category concerns a
technological, technical or scientific impossibility. The obligation to perform is
terminated, if the performance would require unattainable technological insights
or skills. In this respect, the Russian approach seems to detach itself from stands
approaches common to Western systems. E.g. in Finnish law, a party bears the
risk of non-availability of technological skills and insights.94 In Russian law, it
must also be borne in mind that in these cases, the consequences of the
termination of the obligation are determined by the rules governing unjust
enrichment.95 These explanations, however, leave the doctrine hollow and
devoid of details. CC Articles add a few details, but the fine lines are left
undrawn in literature. Further, the Civil Code omits the explicit determination of
the economic consequences that the termination of a contract due to
impossibility entails. Point two of CC Article 416 establishes that in a case in
which the impossibility of performance follows from omissions or defects on
the part of the creditor, the party not capable of performing the contract is not
obligated to return the benefits he received under the contract. Guev argues that
in cases where neither of the parties has acted incorrectly or culpably, the
benefits conveyed under the contract are to be recovered, as the situation is
covered by the norms on restitution of unjust enrichment.96

From a practical point of view, this harsh and rigid doctrine is
understandable. Nysten-Haarala points out that Russian markets are volatile and
far from mature. The economy has experienced violent and unforeseeable
economic crises on a number of occasions.  Substantial changes in
circumstances, as seen from the perspective of Scandinavian stability, are, thus,
common occurrences. The opinions expressed concerning the possible situations
giving rise to the application of the Article are understandably cautious.
Braginskiy has reportedly argued that the Black Tuesday of 1994 could have
been one. He, however, refuses to take a definite position.97 Guev, on the other
hand, is willing to affirm that the events of August 17, 1998, the beginning of
the latest plunge in the Russian economy, had consequences sufficiently serious
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and unpredictable to qualify as a SIO (sushestvi telnoe izmenenie
obstayatelstv).98

The stance seems to be the same in judicial organs as well. Although
the case law from higher courts concerning the application of Article 451 is
nearly nonexistent, some observations can be made. A search of the VAS
database for decisions where an explicit reference to Article 451 was made
disclosed that the Article was appealed to on relatively few occasions. In all
eight cases, the Supreme Court of Arbitration professed to dismiss the decisions
of lower courts. The lower courts had granted relief based on the application of
Article 451. 

In Case No 6058/99 of January 25 2000, a bank had concluded a credit
agreement with a municipal organ and paid the organ 300 000 rubles under
the credit agreement. The bank had subsequently filed for bankruptcy. The
credit agreement contained no provision stipulating premature payment of
debt in case one party to the agreement was declared insolvent. In the instant
case, lower courts had held that the contracts were considered to be
terminated on the basis of changed circumstances, i.e. the bankruptcy of the
bank. VAS overruled the decisions. According to it, the bankruptcy of the
creditor could not be held a change in circumstances according to Article
451. Two of the other cases on applying Article 451 are connected with
bankruptcy. Rulings have been consistent in denying the claims for
termination.99

Another group of decisions100 concerns the effects of increase in
prices vis-à-vis modification of contracts. In both cases, the decisions of
lower court acknowledging the claims of the affected parties were dismissed
and no substantial change in circumstances was held to have occurred.
Assessing this line of cases is difficult due to the fact that VAS does not in
any way explicate the scale of increases or the way in which the changes
have occurred.

In line with the Russian tradition of judicial argumentation, the decisions are
brief and restricted to pure formal statement of decision premises, i.e. the points
of law applied. The courts seem content with establishing the consequences of
the application of rules and relegate legal argumentation and thorough
justification to lesser spirits. Furthermore, the courts often report the facts and
circumstances of the cases in insufficient detail. In the majority of these cases,
it difficult to understand the grounds on which the courts have reached its
decision. Nevertheless, it seems clear that the judiciary is reluctant to disrupt the
principle, according to which contracts are binding, let alone actively take
action and modify contracts for fairness� sake
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101 A good example of the conceptual rigour common to Russian law is Ivanov 2000
(Ivanov, V.V., K voprosu ob obzhey teoriy dogovora [On General Theory of Contract].
Gosudarstvo i pravo 12/2000, 73-80). Ivanov starts with the concept of expression of
will and bases the entire complex of contractual rules on this. He arrives at the following
priznaky of a contractual relation:

1) reciprocity of the expressions of will;
2) consensus of will;
3) autonomy of the parties;
4) formal equality of the parties and;
5) assumed obligatory performance of the vested obligations.

Ivanov then proceeds to ponder on the normative character of contracts and arrives at a
somewhat cryptic redefinition that contracts are both legal norms and private
arrangements. (Ivanov 2000, 78-79)

3.3. The Paradigm and Fairness

Russian contract law is not built on utilitarian or liberalist ideas or on a
conception of abstract freedom; nor does it embody the distinctive features of an
Ewaldian notion of welfare state law. In it, the rigid and conceptually laden
German 18th and 19th century pandect legal science is given prominence.
Conceptual rigour101 is augmented with a fair dose of etatism and collectivism.
The collectivist ideas diminish the value of the individual and her choices.
Simultaneously, Russian contract law is impregnated with the intellectual and
normative remnants of socialist legal jurisprudence. Even within the confines of
civil law, Russian jurisprudence has failed to break free from the étatism and
collectivism forced upon it by Marxist-Leninist orthodoxy. The scholarly
accounts of contract law still treat individuals as  bound to the system and the
State, paternise them, and legitimize the State�s ambition to invest its machinery
of coercion with an abundance of sticks and canes but no carrots. Russian
contract law, thus, finds itself facing a difficult dilemma. It is an uneasy mix of
diverse modes of thinking: Further, it is ill-suited for its articulated purposes. It
does not seem capable of introducing the capitalist and free market rules of the
game. It does not effectively convey the idea respecting the individual to the
Russian conscience, nor is it a body of effective contractual rules. Russian
contract law does not make sense in a real world of business transactions. In the
transition, the past should disappear. But the past still remains.

On the surface, Russian contract law appears quite similar to most
Western laws of contract. The practical solutions and concrete wordings
correspond�to a degree�with their Western counterparts. This seems largely due
to the fact that the functions that contract law fulfils are universal.
Correspondingly, the normative variety of contract law is constrained. As a
result, a considerable number of Civil Code general contract law articles could
be found in any Western codification of contract law. Still, there are differences.
Certain articles are outright distressing, particularly Civil Code Articles 168,
169, and 179. These Articles amount to a heresy: If one takes seriously the
requirements of democracy, civil society, and free markets, no confiscatory
sanctions should ever be used in civil law, nor should law enact such strict
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controls.102 With these sanctions and controls, the balance of private interests vs.
public (or State) interests103 is excessively tilted in favour of the latter. The
discrepancies, however, are not primarily represented in concrete legislative
wordings. Instead, they are present in interpretations and on the deeper levels of
law.

We must now return to the two conceptions of fairness which I noted
and characterized above. It seems obvious that Russian contract law reflects the
traits of the abstract disembedding fairness conception common to liberalist
contract law. The code and structures that underlie contract law are binary. In
Russian contract law, the system of avoidance builds on sharp dichotomic
distinctions of allowed/prohibited, legal/illegal, effective/ineffective. Contract
law role concepts are formal, abstract, and disembedding. Further, substantive
argumentation is largely extinct. Honour, moral norms, beneficial practices,
social considerations, small good stories, and ad hoc arguments are rearely
present in Russian scholarly writings or court opinions. Emendation of a
contract is a rare occurrence: no rules that would enable the courts to amend
contracts in order to promote fairness exist. The conclusion propounded above
is not, however, absolute. Russian law is not liberalist, but some of the liberal
attributes are visible. 

The liberalist contract law emphasizes individual freedom104; Russian
law puts the emphasis on the State and control. The pre-eminence of the State is
visible in jurisprudential accounts of law. In Alekseyev�s understanding, law
represents itself as a social institution that resides in the vicinity of other
institutions such as the State, democracy, culture and morals.105 Law, however,
emanates from the State, exists because of, and with recourse to its authority,
and is initiated within its apparatus. In Alekseyev�s account, there are three
types or manifestations of law, i.e. customary law, case law and statutory law.
Even customary law is rendered law only when the State accepts its contents
and permits its existence106. The legislative entities are not conceptually
separated from the State: The State as a bureaucracy and authorities and the
state as a legislative entity are enmeshed. Law is still understood as a realm of
the State and its bureaucracy, and�sometimes�as the realm of arbitrary power.
As a consequence, the state is not subjected to law or popular consent; it is not
limited by it. In brief, the State may invoke adherence to current rules and
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disregard them at will.107 Neither the Russian jurisprudence nor the legislature
have been able to transpose the concept of power in its sociological sense into
the juridical concept of authority108. Law neither constitutes nor precedes the
state as it does in the conceptual, methodological, and normative deep level of
modern mature legal systems.109 How is this discrepancy reflected in the
rationality type of Russian contract law? The following chapter seeks to address
this question.

4. Rationalities: Weber, Habermas and Ewald Revisited

In the end, Russian contract law, thus, caters a major disappointment. All of the
three components of modern mature legal systems seem absent. The substance
in Tuori�s analysis of the deep level of Finnish law is incompatible with the
deep-level of Russian law. There is no Weberian conception of formal legal
rationality. There is no Habermasian communicative rationality. The Ewaldian
rationality of Norm seems missing as well. As a result, we may, with a fair
amount of confidence conclude that the rationality that underlies Russian
contract law is a unique case. Russian law has its own metalevel rules, distinct
principles and doctrines. It remains an elusive phenomenon, beyond the reach of
our tools. The reconstruction of the deep level of Russian law attempted here
will, thus, take the form of negations. I can only sketch the features that are
lacking in the Russian approach, and ponder on the possible causes and models
of explanations for these deficiencies. 

One must start with Max Weber and formal rationality. It seems that
Weber per se is unknown to Russian lawyers. Neither Alekseyev nor
Nerseyanch mention him or refer to him. Still, one would be inclined to assume
that the underlying rationality would correspond with Weber�s ideas. This is,
however, not the case. The formal rationality of law advocated by Weber and
the formal logics common to Russian law are irreconcilable. The situation is
obscure, contradictory, and paradoxical. Altough, the character and nature of
Russian legal argumentation is abstract, it fails the test of formal rationality.
Russian jurisprudence relies, as the Weberian understanding indicates, heavily
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on syllogistic logics: law is understood as a web of objectively identifiable rules
that can be applied logically, coolly, and without overt involvement of passions.
The spheres of politics and law are separated. Alekseyev writes that the formal
legal logics constitute law. The very beginnings of positive law are manifest in
the phenomenon of judicial adjudication, which according to Alekseyev takes
the form of an operation of subsumptive logics. The judge assimilates the norm
to the real-world lifesituation at hand, and due to the normative and obligatory
nature of legal regulation, i.e. its imputative force, a judicial legal sanction
follows.110 Furthermore, Alekseyev goes on to describe the logical connections
and the interrelations of norms, in effect describing the Weberian idea of a
seamless web of rules. Still, something is missing.

For the answer to this question, we must turn to the question of
professionalism. In my opinion, the missing component is rooted in the ethos of
modern professionalism. This observation is, as such, misleading. The
components of modern professionalism, a fairly educated population of jurists
and the beginnings of a culture of jurists exist. This admixture is, however,
insufficient. The jurists fail to form the culture of a detached, professional legal
bureaucrats required by Weber. The legal profession seems to have failed to
develop a collective identity that would enable them to serve law. Neither are
such requirements upheld by a strong public belief. The failure seems likely to
date back to the era of socialism. The socialist ideology discouraged the
development of elites other than the party leadership, often called the
nomenklatura. Promoting a distinct identity of jurists would have likely led to
oppression and isolation. Jurists, thus, failed to develop an identity that builds
on a distinctive legal worldview and its wide recognition. On the other hand, the
socialist ideology and the 70 years of arbitrary use of power have caused the
judicial and executive entities to suffer a credibility crisis. Civil servants and
judges are generally distrusted: law, authority, reliability, and certainty are not
believed to coalesce in their activities. The authorities are corrupt. On a more
general level, this results in a curious development that is visible in legal theory
amid the hopes for a new beginning. Somehow, Russian civil law scholars
manage to overthrow the presumption of the rule of law. Althoug scholars
attempt to pay lip service to the rule of law, a hidden assumption is made. Civil
servants and judges are tacitly presumed to be both corrupt and prone to misuse
and abuse their delegated powers. With these suspicions and doubts, law
manages to negate itself; to make itself useless and helpless: It surrenders to and
accepts the inevitability of human imperfection. This in turn seems to arrest all
future development. The overly optimistic official Marxist-Leninist conception
of human nature is replaced with a curious amalgam of optimism and
pessimism. Consequently and thirdly, it becomes obvious that during the ten
years of transition Russia has failed to develop into a true Rechtstaat or rule-of-
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law state as its Constitution requires111. The socialist legality has not been
transformed into a conception of the rule of law, where the State itself would be
bound by the laws it has enacted and liable to obey them. The fierce and zealous
legalism of Soviet law still, in the confines of the Russian Federation, extends
its reach only to the civil society112. One illustrative example is the �dictatorship
of law� policy that President Putin introduced during his electoral campaign113.
In the end, the infrastructure of a functioning state is missing.

Tracing the post-modern traits of legal rationality is even harder. Post-
analytical, reflective (or reflexive)114 orientation in law, philosophy, and social
sciences is yet to establish itself in Russia. Ewaldian rationality of Norm is
missing. E.g. Braginskiy and Vitryanskiy emphasise the abstract nature of the
role concepts common to civil law. According to them, the most important roles
in the field of civil law are those of the debtor and the lender. Civil law protects,
primarily, the lender. It provides the lender with remedies that she can use to
defend herself against infringements of her rights. The concept of lender,
however, is an abstract and Weberian one115, and it does not correspond with the
Ewaldian understanding of social law. Law is, thus, used in a static manner. No
corrective balances and disequilibriums are sought, no concessions vis-à-vis
certain social groups are made. The weaker party is � in general � not protected
nor admitted to exist. The stand of Khohlov is illustrative. Khohlov has �
according to Braginskiy and Vitryanskiy � stated that in relations covered by the
law of obligations, the lender and not the debtor is in all cases the weaker party.
Braginskiy and Vitryanskiy seem to agree. However, they also point out that in
certain areas civil law has taken to measures that seek to �vyravnyvat�� (level
out) the consequences of exchange.116 These measures however deny the
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introduction of features that would be distinctly Ewaldian. Instead, the Russian
Civil Code �consumer law� relies on regulation which uses abstract and rigid
role concepts and strictly applicable rules to provide protection that should be
similar to the one that in Finland at least is furnished by relying on flexible and
need-oriented role concepts and open-ended general rules.117 In the Russian
Civil Code e.g. the regulation of public contracts and retail sales of goods rely
on these traditional abstract methods of regulation despite that the rules have as
their ratio the protection of consumers.118 

One could argue that the reluctance to expose the law to judicial
discretion and substantive provisions stems from the fear of reintroducing the
socialist legality, which was central to Soviet jurisprudence. As such, this
concern is justified. Given the premature state of the legal system in general and
the perceived unreliability of the judiciary in particular, Russian jurisprudence
may be wise in not opening the argumentation patterns before the culture of
democracy and the rule of law is established. However, this cautious tactic
might seriously impede the further development of Russian law by further
entrenching the suffocating formalism into the consciousness of the emerging
Russian stratum of lawyers.

The Habermasian communicative rationality is absent as well. Russia
is not a democracy. It has no parliament in the western sense of the term.
Although the 1993 Constitution builds on the ideas of popular representation
and functioning democratic governance, a capable parliament has failed emerge.
Further, a civil society seems frail and devoid of influence and on the verge of
extinction. As Nysten-Haarala points out that 

[�] it is obvious that constitutionalism cannot function according to the
highly developed and well-established American model due to the
exceptional circumstances prevailing in Russia. Legal and political culture
has to develop simultaneously with legal rules. This is the real challenge for
Russian transition.119

Nysten-Haarala points out in her level-headed and bipartisan article that the
Russian Federation has a democratically elected parliament, but no
parliamentarism to speak of. There is a representational legislative organ, but
what it represents remains questionable. The State Duma exerts little if any
control and influence over the administrative apparatus and the executive
organs, including the Government and the President.120 The absence of
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genuinely democratic procedures and a functioning system of national
preference argumentation renders the existence of the Habermasian mode of
legal rationality as an improbable occurrence, if not an impossibility.

The deficient legislative institutional structure is not the only factor
that effectively impedes Habermasian developments. The civil society is
incapacitated as well. The contemporary Russian legal philosophy provides
Russian law with an intellectual platform that makes the emergence of
communicative rationality improbable. This is manifested in the reluctance with
which Russian jurisprudence acknowledges the fact that the new society�s
foundations must be constructed �on air�. They wish to find an easily definable
and firm value basis: an ideology that could serve as unambiguous resources of
clear-cut answers. Illustrative of this approach in Russian jurisprudence is an
article written by Khabibulin and Rakhimov. Khabibulin and Rakhimov analyse
the concept of state ideology, gosudarstvennaya ideologiya.121 In their opinion,
a state ideology is a necessary part of effective governance. The State has to
specify an ideology that it then embodies into norms of behaviour and, thus,
turns into a regulatory instrument. Ideology is necessary in order to consolidate
the society into a political entity.122 Precisely what Khabibulin and Rakhimov
wish to denote with the concept of state ideology remains unclear. They make
ambiguous references and speak of the �presentation of common fundamental
interests�, �tacit expressions of generally acknowledged values� or
�understanding of national interest and social goals�.123 However, in sharp
contrast with Habermas� understanding, Khabibulin and Rakhimov see the state
as being responsible for establishing this self-understanding. They point out that
without a guiding state ideology society will become segmented and divided
into �if not hostile, then at least hardly compatible and interrelated, interest
groups�. A.P. Butenko provides for them the genesis of state ideologies. The
state ideology is a �system of ideas and notions, formulated by state power,
promulgated in public� and backed in the last resort by the state machinery of
violence. 124 Instead of the grassroots approach of Habermas� communicative
rationality, the concept of State ideology subscribes to vertically hierarchical
thought patterns. This approach, however appealing to Russians that suffer from
the ideological void that followed the demise of communism, is distressing. If
the state assumes a role in defining the national ideology, and after having
defined it supports it by using coercive power, a civil society will never come
into being. Russia may slide back into totalitarianism.
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What do we know of the rationality mode of Russian contract law?
Firstly, it does not correspond with the Western rationality conceptions. It is
different. Secondly, the communist past has not disappeared. Thought patterns
inherited from socialist jurisprudence have not died or withered away. The past
should disappear, but the past still remains. And, the present is not what you
expect it to be.

Three words of Pushkin suffice: 


